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Buenuii cekperap
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3AT'AJIBHA XAPAKTEPUCTHUKA POBOTH

AKTYaJIbHICTh TeMH JOCJTiIKeHHsA. /[ Cy4acHOTO CBITYy XapaKTepHUM €
CYTTEBE 3pOCTaHHS 3HAUYLIOCTI pE3yJIbTaTIB IHTEJIEKTYAJIbHOI AISUIBHOCTI B PO3BUTKY
moactBa. Tak, y Bceceimmuili Oexnapayii 3 inmenexmyanvHoi 6nacHocmi Bif
26.06.2000 p., nporonomieHiii B pamkax OOH, 3a3HavaeThcs, 10 «B JABAAIATH
NEPIIOMY CTOJITTI CBIT CTaHE CBIAKOM IMPHUCKOPEHOI 1HTErpalii eKOHOMIKU PI3HHX
KpaiH 1 PO3BUTKY CYCIIJIbCTBA, 3aCHOBAHOTO Ha 3HAHHAX. B Takux ymoBax
1HTeNeKTyanbHa BIacHICTh (nani — IB) Oyzae rpatu BemuKy posib B JKUTTEAISIBHOCTI
JIOACTBa, Habarato OUIBIIY, HIXK KOJH-HEOYb paHilie 3a BCIO ioro ictopio». [Ipu
oMy, B Jleknapanii miKpecIoeThCsl, MO «ImpaBa IB € kiIto4oBUM 1 HEBIA'€MHUM
IHCTPYMEHTOM B 3YCHJUISX MO BHPIMICHHIO OCHOBOMOJIOXHOI MPOOJIeMU pPO3BUTKY
U1 BCiX», a «edexkTuBHI cucteMu IB € HEOOXiTHUMM e€JIeMEHTaMU 3aTydyeHHS
KaliTaJo0BKIIaJICHh B HAWBAXKJIMBIII CEKTOPU HAIlIOHAJTIBHOI €KOHOMIKH, OCOOJIMBO
KpaiH, IO PO3BUBAIOTHCA i KpaiH 3 MEpexXigHOK eKoHOMikowoy»'. ExoHOMiuHe
3HaueHHd [B y cydacHOMy CBITI CTPIMKO 3pocTae. 3a OLIHKaMHU €KCIEPTiB, YacTKa
aBTOPCHKOTO MpaBa Ta CyMiKHHUX npaB y BBII npoBigHHX KpaiH CBITY CKJIaga€ BiJl
9 no 12%, 9acTka MPOMHUCIIOBOI BIIACHOCTI — JI0 20%>.

3a Takux OOCTaBMH OCOOJMBOTO 3HAUEHHS HAOYBAaIOTh MUTAHHS (HOPMyBaHHS
BIJIMOBIAHUX MTPABOBHMX Ta OpraHi3alliiHUX MEXaHI13MiB 3a0€3MeUCHHS MpaBa JII0IUHHA
Ha pe3yJIbTaTh TBOPYOI AISUIBHOCTI Ta IHTEJIEKTYyaJbHY BJIACHICTb. B 3apyOlKHHUX
KpaiHaX HAaKOIMWYEHO 3HAYHUN JOCBIJ PO3IIMPEHHS OO0'€KTIB KOHCTUTYLIMHOIO
PEryJIIOBaHHS 32 PAaxyHOK 3aKpIIUIEHHS IHTEJIEKTyaJbHUX IpaB, KM MOXe OyTH
BpaxoBaHUIl B NpOLEC] BJOCKOHAJIEHHS KOHCTUTYLIMHO-IPABOBOIO PEryJIIOBaHHS
npaBa TpoMaasH YKpaiHM Ha pe3ysbTaTH CBOEl 1HTEJIEKTyaJbHOi, TBOPYOI
nistipHOCTI. Lle Takoxk crpusiTuMe pealti3allii €BpOIHTErpaliiHuX MparHeHb Y KpaiHu
Ta CTBOPUTH JOAATKOBI CTUMYJIM Ul 3aJly4€HHS B KpaiHy 1HO3€MHMX 1HBECTHIIIH,
OCKIJTBKM OJHUM 13 KpHUTEPIiB BIANOBIJHOCTI HAI[IOHAIBHOIO 3aKOHOJABCTBA
€BPONEHCHKUM Ta CBITOBUM CTaHAapTaM BHCTymae Moro eQeKTUBHICTh I0JA0
30epeKeHHs 1 MPUMHOKEHHSI 1HTEJIEKTyalbHOro MmoTeHiiany. [lutanns croiBmpani B
chepi oxoponu IB 3adikcoBani B VYroai mpo Acomiaiio MDK YKpaiHOWO Ta
€pponericekum Coro3zoM, patudikoBanoi 16 Bepecus 2014 p. (rmaBa 9). Ykpaina
B3sula Ha cebe 3000B’si3aHHS 3a0e3meunTd piBeHb 3axucTy IB, aHamoriyHmii
icHyrouomy B €BponeiickkoMy Coro3i. Ilependauaerbest 3anpoBajkeHHss B YKpaiHi
MPOTPECUBHUX €BPOIMEUCHKUX TMPABOBUX CTAaHIAPTIB Ta TIPYHTOBHE 3HAHOMCTBO
HAyKOBOI'O CEpENOBUIIA 1 TPOMAJCHKOCTI 13 3aKOHOJAABCTBOM Ta IPABO3aCTOCOBHOIO
npaktukor €C Ta Horo aep:kaB-4jeHiB B IAPHHI IPABOBOTO PETYJIIOBaHHS BIJHOCHH
IB, B ToMy uucCil B KOHCTUTYIIIITHO-TIPaBOBIii cepi.

' World Intellectual Property Declaration by the Policy Advisory Commission, WIPO Pub. No. 836,
2001.

> World Intellectual Property Indicators 2018. Geneva: World Intellectual Property Organization,
2018. URL: https://www.wipo.int/edocs/pubdocs/en/wipo_pub 941 2018.pdf



B ymoBax iHdopMaTuzaiii Ta KOMIIOT€pHU3allli CyCHUIbCTBA, PO3BUTKY
BHUCOKHMX TEXHOJOTIA 3'SBIsIOThCS HOBI Buau IB, 1o BumaraioTh HOBUX (opM
npaBoBoi oxopoHu. lle, Hampukiang, MOCATHEHHS TEHETHKH Ta O10TEXHOJIOTIMH,
HAHOTEXHOJIOTIH 1 KiOepdi3MYHMX CHCTEM, Yy cepBicax YIpaBIiHHSA Oi3HECOM,
MOOIUTPHUX TEXHOJIOTIAX, 00 €KTH aBTOPCHKUX MpaB, SKi BTPAYAIOTh TPATUIINHY
dbopmy, nepemilryournch B iHGOpMaIiiHui poctip Tomo. [Ipu BIACYTHOCTI HOBUX
dbopM iX MPaBOBOrO 3aXUCTy B SKOCTI 3arajJlbHOrO0 MPaBOBOIO PEKUMY JUIsI HUX
BUCTYTA€ KOHCTUTYLIA. Y 3HAUHIA YaCTHHI CY4aCHHUX KOHCTHUTYIIH 1HTeleKTyalbHa
BJIACHICTh € CaMOCTIMHUM 00'€KTOM KOHCTHUTYLIMHO-IIPABOBOTO PETYJIOBAHHS, HE
TITBKH SIK CHCTEMa €KOHOMIYHUX BITHOCHH, a W B SIKOCTI CyO'€KTHBHUX MpaB, IO
nepeadavae 3aCTOCyBaHHS KOHCTUTYIIMHUX CTIOCOO0IB 1X 3aXHCTY

Koucturymiini npuHimunu 1 rapanTii oxoponu IB peanizyroTecsi Ha
rajqy3eBOMy piBHI y HOpPMax IIMBUIBHOTO, aJMIHICTPATUBHOTO, KPUMIHAJIBHOTO
3akoHO/AaBcTBa. lle mokimMkaHo 3a0e3nedyBaTH TrapaHTOBAaHY KOHCTUTYLISIMU
oxopoHy IB 1 TopkaeTbcsi pi3HUX cdep AISIIBHOCTI CYCHIIbCTBA 1 JACPKABU —
MOJIITUYHOT, €KOHOMIYHOI, KYJIbTYpHOI, IPUBATHOTO >KUTTS TPOMaJsH. Y CydacHId
IOPUIMYHIN JTITepaTypl BiA3HAYEHE ICTOTHE PO3LIMPEHHS ChEepr KOHCTUTYLI1OHATI3ZMY
1 B 3B'A3KYy 3 IUM MOLIUPEHHS MPOLIECIB KOHCTUTYIIIOHAJI3aIli Ha Halp13HOMAaHITHIIII
rajiy3l JIep>KaBHO-MOJITUYHOTO, COL1aJbHO-€KOHOMIYHOTO Ta KYJIbTYPHOTO MKHUTTS.
Bracniiok 1bOro KOHCTUTYIIIIiHE MpaBo OE3MOCEPENHbO BIJIMBAE HA Tally3€Be
3aKOHOJIAaBCTBO, JETAI3YIOUM, KOHKPETU3YIOUH, YTOUHIOIOUM 1 MOTOJKYIOYH HOTO
HOpMHU. MiX TUM peastizaiisi KOHCTUTYI[IHHUX MPUIUCIB Ta 3aKOHOJABCTBA BiTHOCHO
IB 3HaxonsTbcs HE Ha HAJIEKHOMY piBHI. YKpaiHa, HaIlpUKIAJ, HEOJIHOPA30BO
ouomoBaina Tak 3Banuii Crimcok 301 mopymHuKiB mpas [B B cBiTi. 3arabHOCBITOBOIO
po0JIEMOIO € SIBUIIA IHTENIEKTYaJIbHOTO MiparcTBa 1 KoHTpadaxiiii. BupoOHUITBO i
peanizanis KOHTpadaKTHOI Ta MIPAaTCbKOI MPOIYKLII MEPETBOPUIUCA B OJHY 3
ro0aNbHUX MpoOJeM, sKa 3arpokye CBITOBIM cminbHOTI. Ha erami po3BUTKY
€KOHOMIKH 3HaHb, KOJHM TOJIOBHUM PECYpPCOM JIIOACTBA CTAIOTh HAYKOBi1 3HAHHS M
3100yTKH TBOPYOI AISUIBHOCTI, HEraTHUBHI HACIIAKK NOpylIeHb npas IB TopkaroTbes
BCIX cdep KUTTA CyCHUIbCTBA, 30KpeMa, MPOMHUCIIOBOI MOJIITUKH, TOPTiBIIi, OXOPOHU
3J10pOB’s, OCBITH, O€3IMEKN NPOAYKTIB XapuyBaHHs U JiKIB, O10T€XHOJOT1i, AISIBHOCTI
i1 po3BUTKY 1H(MOpPMaIliiTHO-KOMYHIKAIIHHUX cucTeM Toino. [lopymenus npas IB He
TUIBKHM BIUIMBA€ HA PO3BUTOK MIKHAPOJHOI TOPTIBJ Ta CTA0IBHICTh HALIOHATBHUX
€KOHOMIK, aJie ¥ TaJIbMy€ 1HHOBAIIli, 3HUXKY€E PIBEHb 3aHHATOCTI, CKOPOUYE MOJATKOBI
HaJIxokeHHs. B 1nboMy maHi Bu3HaHHA IB B SIKOCTI KOHCTUTYIIIMHOI I[IHHOCTI
1H(OpMaIIHHOTO CyCHIbCTBA 3000B’SA3y€ ypsiAM Ta TPOMAJCHKICTh MPAIlOBATH IS
M10JI0JIaHHS TIO3UTUBHOTO 200 HEUTPAJIbHOTO CTaBJICHHS /10 MOPYIIEHb, M1BULIYBATH
0013HaHICTh 3 NMUTaHb IB, BUXOByBaTH moBary 10 Hei 3 TOYKH 30py KOHCTHUTYLIMHOI
KyJIbTYpH Ta MPABOCBIJJOMOCTI.

CydacHa KOHCTUTYIIIIiHA TE€Opisl MOPIBHSIHO HEAABHO CTajlla BUKOPUCTOBYBATH
TEPMIH «KOHCTHUTYIIIOHAJI3AIlis» B JAOCTIIHPKCHH] BIUIMBY KOHCTHUTYII Ha PO3BUTOK
mpaBa 1 cycnuibHuX mpoueciB. Ha gymky Oararbox NpaBO3HaBLIB, BIH CKIIAJa€e



KOHKYPEHLIIO TpaaULIHHUM MOHATTAM KOHCTHUTYIIIHOTO npasa.
KoncTtutyiionamizaiiss B caMoMy IIMPOKOMY PO3yMiHHI mependadyae HAaCHYCHICTh
KOHCTUTYILIHHUMHU HOPMaMU Ta MPUHIMIIAMH YCiX cep COoLiaTbHO-MPaBOBOTO OyTTs
CyCHIIbCTBA. 3 TOYKM 30pYy KOHIIENTAa KOHCTHUTYIIOHAMI3alll AaHe JOCHIKCHHS
aHayli3y€e BIUIMB KOHCTUTYIIMHOTO MpaBa Ha MPABO I1HTEIEKTYalbHOI BIIACHOCTI
(mam — I1IB).

38’5130k  po00TM 3 HAYKOBMMHM MPOrpamMamMi, IUIAHAMH, TeMaMHM.
JluceprarmiitHe AOCTI/PKCHHS BUKOHAHE BIJAMOBIIHO 1O OCHOBHHMX ITOJIOKEHb
Crparerii po3BUTKY HayKOBUX AOCHIKeHb HalioHanpHOT akajemii MpaBOBUX HAYK
VYkpainm Ha 2016-2020 poxku, 3arBep/keHoi I[loctaHoBOIO 3araabHUX 300piB
HamionanpHoi akazemii mpaBoBux Hayk Ykpainu Big 03 Oepesns 2016 p., mojoxeHb
HarmionaneHoi cTparterii po3BUTKY chepH 1HTEIEKTyalbHOI BIACHOCTI B YKpaiHi Ha
nepiona g0 2020 poky, a Takox 3 ypaxyBanHsaM [loctanoBu BepxoBHoi Pagu Ykpainu
«IIpo Pexomennanii napiaMeHTChKUX clyxaHb Ha TeMy: «IIpo cran Ta 3akoHOmaBYE
3a0€e3Me4eHHs] PO3BUTKY HAayKH Ta HayKOBO-TE€XHIYHOI cepu nepxaBu» (Bimomocti
BepxoBnoi Pagum (BBP), 2015, Ne 16, ct.117) Ta Posnopskenns KabGinety
MinictpiB Ykpainn Bifg 1 yepBHs 2016 p. Ned02-p «IIpo cxBanennss Kownuemnmii
pedopMyBaHHS AEp>KaBHOI CUCTEMHU NMPABOBOI OXOPOHHU IHTENEKTYyaIbHOI BIACHOCTI B
VYxpaini». [uceprauiiiHe TOCHTIPKEHHS BIAMNOBiIAae HampsiMaMm peQopMyBaHHS,
Bu3HaueHUM CTpaTeriero CTajoro po3BUTKY «Ykpaina — 2020», cxBajieHOIO YKa30oM
[Ipesunenta Ykpainu Big 12.01.2015 p. Ne 5/2015 ta y3romkyerbesi 3 HanpsMamu
3ax0/liB, 3MIACHIOBAHUX B YKpaiHI B MeXax IMIUIEMEHTAIlll MOJOXKEHb YTOAU PO
acoriartito 3 €C.

Jlucepraliito BUKOHaHO B Mexax OromkeTHol Temu «KoHCTUTYIIOHANI3M Y
JepXKaBo- Ta MPaBOTBOPEHH1 YKpaiHU: CTaH, MPOOJIEMHU Ta MEPCHEKTUBY (AeprKaBHUIMI
peectpamiitanii NeO111U002227)» IHcTuTyTy 3aKkoHOaBcTBa BepxoBHoi Paau
VYkpainu. Tema nucepTaliiiHOro JOCHIKEHHS 3aTBEpKeHa pilieHHsIM Buenoi paau
IncTutyty 3akoHomaBcTtBa BepxoBHoi Pamu VYkpainum (mportokon Ne 13 Bix
24.11.2014 poky).

Meta i 3aBaaHHsl A0CJioKeHHsI. Memorwo NHCEPTAIIHHOTO JOCTIKCHHS €
BU3HAUCHHS CyTl Ta OCOOJMBOCTEW mpoliecy KoHCTUTylioHamizamii IB B ymoBax
1HGOPMaLIHHOTO CYCNJIBCTBA 1 €KOHOMIKM 3HaHb, a TaKOX PO3pOO0Ka TEOPETUUHHUX
BUCHOBKIB 1 TPOMO3UIIi, CHPSIMOBAHMX HAa YJOCKOHAJEHHS HAI[lOHAIBHOIO
3aKOHOJIaBCTBA Y c(hepl KOHCTUTYIIITHO-PABOBOIO 3aXUCTy mpas IB.

JIOCSITHEHHsSI TIOCTaBJIEHOI MeTH 0a3yBajloCh Ha BHUPIINIEHHI KOHKPETHUX
00CNIOHUUBbKUX 3A80AHb, SIK1 BU3HAYAIOTHCS B TaKiil MOC1IOBHOCTI:

— BU3HAYUTHU 1CTOPUKO-TIPaBOBI aCIeKTH MaTepiabHO-TIPAaBOBOTO
KOHCTUTYIOBAHHS MpaBa Ha pe3yJIbTaTH TBOPUOI AisUIbHOCTI Ta [B;

— PpO3MIISIHYTH TPaBO JIIOJUHU HAa PE3yJIbTaTh TBOpPUOi AissibHOCTI Ta IB B
JUCKYpPCl aHTPOMOJIOT1I MpaBa;

— mnpoanHanizyBaTu IB kpi3p npu3My KOHCTUTYIIMHOI aKC10JIOT1i;

— nocniauty IB sk 00’€KT KOHCTUTYILIHHOTO PETyJIIOBaHHS;
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— BU3HAYUTH  METOJOJIOTIYHI  MIAXOAW JO  JOCHIDKCHHS  IPOIIECIB
KOHCTHUTYII1IOHAJTI3allii MPaBOBUX CUCTEM;

— TMoKa3aTu piBHI (opmatizallii KOHCTHTYIIIHHOTO MpaBa JOAWHN Ha [B B
KOHCTUTYILIMHUX TEKCTaX KpaiH CBITY (IEpBUHHA KOHCTUTYIIOHAJI3AIiA);

— BCTAQHOBUTH POJIb KOHCTUTYLIHHOTO MPaBOCYIAs B KOHCTHUTYIIIOHAmi3alli
IB B HaIloHaIBbHUX MPABOBUX CHCTEMax (BTOPHMHHA KOHCTUTYIIIOHATI3AIIis);

— PO3KpUTH 3HAYEHHS 3arajJibHUX KOHCTUTYIIHHO-TIPOLECYATbHUX HOPM IS
mporiecy KOHCTUTYIoHami3amii [B;

— TMpoaHaii3yBaTH Ipolecc KoHcTutTylioHamzamii IB B €Bpormelicbkomy
Coro3i;

— B TEOPETUYHOMY IIJIJaHI BU3HAYUTH aBTOPCHKY Je(iHIIIIO MMOHITTS
«KOHCTHUTYIIOHATI3aIs [By;

— B HAYKOBO-TIPAKTHYHIA IJIOIIMHI — BHECTH JIOMOBHEHHS 1 MOIMpPaBKHU s
BJIOCKOHAJICHHSI HOPMaTUBHO-IIPABOBOTO peryioBaHHs [B B KoHcTUTyIIHHOMY 1
rajgy3eBOMY 3aKOHOJAaBCTBI.

06’ exmom NOCTIHKEHHS € CYCIUIbHI BITHOCHHH, SIKI CKJIaIal0THCS 1 3MIHIOKOTHCS Y
3B 513Ky 3 KOHCTUTYIlIOHa3ati€ero [B.

Ilpeomemom NOCHIDKEHHS € MeXaHI3M KOHCTUTyLloHami3amii 1B B ocoOmmBux
YMOBax 1HPOPMAIIIHHOTO CYCHUTHCTBA 1 EKOHOMIKH 3HAHb.

Cryninb HaykoBOi po3poOku mnpodaemMu. HaykoBi JTOCTIKEHHS CTOCOBHO
BIUIMBY KOHCTUTYLIMHOTO TipaBa Ha [1IB po3nouanucs y 90-1i poku 20 cT. mapaiensHo 3
MIPOIIECOM TTEPEXOAy A0 iH(POPMAIIITHOTO CYCIIJIbCTBA 1 EKOHOMIKH 3HaHbB, iX KUTBKICTh
3pocTayia 3 MIIBUILIEHHSAM poii 1 3HaueHHS [IB B €KOHOMIYHOMY 1 COIIIOKYJIBTYPHOMY
KUTTI cycrniibeTBa. B poborax [A. bmisnens, O.B. Xaminosoi, I'.H. Anapeesoi,
O 1. Minmna, P.A. Mep3nikinoi, A.M. Mopo3zosoi, ['.B.YcoBa, amepukaHcbkux
nocmiguukie 1. Camyenscon, JDxk. boitna, JIxk. JlinkHerra craBwivcs mnpoOieMu
KOHCTUTYIIIMHO-TIPaBOBOi  OXOpoHM [B Ta poO3BUTKY KOHCTUTYIIMHUX OCHOB
3akoHoAaBcTBa npo IB. Cremmdiky koHcTuTywiiiHOro perymoBanHHs IB B ymoBax
IH(POPMAaLIITHOTO CYCNUIbCTBA 1 PO3BUTKY BHUCOKHMX TEXHOJIOTIM BHCBITIIEHO Y poOOTax
amMepuKaHChbkuX  jgociiauukiB M. Jlemm, P. Emmreitna 1 pociiicbkoi — aBTOPKH
O. Boitnikanic.  OkpeMMM  HampsIMKOM — CTalO  JOCHIDKEHHS — MpoOJIeMaTuKu
KOHCTHUTYIIIMHOTO TpaBa Ha CBOOOJY TBOPYOCTI, sIKa TOB’sI3yBajacs 3 KOHCTUTYLIHHUM
BCTaHOBJICHHSIM 3aKOHHOI oxopoHH IB (pobotu O.B. CazonnikoBoi, B.I1. ABaeeBoi,
J.C. lanmopesoi,  JI.E. Kopuarinoi,  ykpaiHcbkux  BueHux T.M.MuioBoi Ta
M.B. CaBuvna). B amepuKaHCBKIA IOPUCHPYJIEHINI MEPIIOK  Yy3araJbHIOKUYOIO
MoHorpagieto crama kHura P.JDx. Mes Tta CJL Kynep «KoHcTuTyiitHi OCHOBH
IHTENEeKTyaIbHO1 BiacHOCT» (2015), sika Buiinuia micis npoBeaeHHs y BepecHl 2014 p.
nebariB moA0 KoHctutyuidHoro BBy Ha IB y Konrpeci CIIA. Ha crabiunbHy
3aIlIKaBJIEHICTh 3aXIJHUX JOCTITHHUKIB y po3poO0Ii TemMu «koHCTHUTyMis 1 IB» Bkazye
OCTaHHs myOmikamisg Takoro miuaHy — woHorpadis [ Tigini  «IlepeocMucieHHs
IHTEJIEKTYaJIbHOT BJIACHOCTI: 30a7aHCyBaHHS KOH(IIKTY IHTEpECIB y KOHCTHUTYLIHHIM
napagurmi» (2019).



3 TOYKM 30py KOHIIENITa KOHCTHTYLIOHAI3alli, SIKMA Harojomrye Ha
BCEOXOILUTIOI0YOMY TIPOIIEC] BIUIMBY KOHCTUTYIII HA PO3BUTOK NPABOBUX CHCTEM, MA€
CBOIO JIOTIKY, TUHaMIKy 1 MexaHi3M y 2015-2016 porti 3’saBnucs nepii crarti [.B. YcoBa
ta C.B. Ka6umesa (Pocist), a Takox cepis myOmikaiiid €BpONEUChKUX TOCIITHUKIB
K. Tetirepa (®panmis), k. ['pibdirca (Bemmka bputanis), JIx. Illocoo (Jlanis),
T. Muun (DiHmsHAisA), SKI PO3KPHBAIOTH MpobjeMy (parMeHTapHO, CIUPAIOUUCH
3/1eOUTbIIIE HA PETriOHABLHI aCMEeKTH 1 HOCATh OIMCOBHM XapakTep B XapaKTEPUCTHII
OKpeMHUX CYAOBHX CIpaB. BB peaniii iHpOpMAaImifHOrO CyCHiIbCTBA 1 €KOHOMIKH
3HaHb PO3KPUBAETHCS NOTUYHO. OTKe, MOBCTa€ 3aBAaHHS BCEOIYHOIO TEOPETHKO-
MPABOBOTO aHA3y TMPOIECYy KOHCTUTYITIOHATI3AIl] 1HTEICKTyaJlbHOM BIIACHOCTI B
MOPIBHSUTBHO-TIPABOBOMY aCIIEKTI 3 ypaxyBaHHSAM YMOB J1JKUTasII3allli CyCIiIbCTBa 1
MPUCKOPEHOT0 HAYKOBO-TEXHOJIOTIYHOTO PO3BUTKY.

Meroan pgociaigaenHs. MeToJOJOTIYHY OCHOBY JucepTallii  ckiana
CYKYIHICTh  (P1710COCHKO-CBITOTIISIHUX, 3arajlbHOHAYKOBUX Ta  CIEIiajIbHO-
HAayKOBUX METOJIB JOCHIUKEHHS, SKI HalulJIeHl Ha OO0 €KTUBHHUWA  aHaii3
JOCIIIKYBaHOTO TPeIMETA.

JucepranTka KepyBajacs MIAJICKTHYHUM METOJIOM HAyKOBOTO IMI3HAHHS, KU
nepeadavae JOCHIDKEHHS SIBUI 1 TMPOIECIB B iX PO3BUTKY, B3a€EMO3B'SI3KY 1
B32€EMO3yYMOBJICHOCTI. MeTO/T A1aJIEKTUYHOI JIOTIKM JT03BOJIMB BU3HAYHMTH CITUIBHE 1
0CO0JIMBE B OHATTSIX «IPABO JIFOJWHU Ha PE3yJIbTaTU TBOPYOI AISITLHOCTI» 1 «IIPABO
IHTEJCKTyaJIbHOI BIacHOCTI» (miaposmimu 1.1; 1.5), a TakoX BU3HAYUTH TOJBIHHY
MIPUPOYy KOHCTUTYIMHOTO TipaBa IB, ske, 3 0HOro OOKY, HaJIEKUTh 0 KYJIbTYPHUX
MpaB 3a Cy4YaCHHM KaTajlorOM IpaB JIIOJWHM, 3 IHIIOTO — JI0 €KOHOMIYHUX TIpPaB,
OCKIJIBKM MOro O0’€KTHM MaroTh BapTicHI owiHku (miapo3aimu 1.3;2.2). Ha ocHoBi
3araJbHOHAYKOBUX METO/IIB aHAI3y 1 CHHTE3y BHUSIBIICHI XapaKTepHI PUCU CY4aCHOTO
CHEellaJbHOr0 3aKoHOAAaBcTBA B cdepi [B, sAke po3BUBaeThCs MiJ BIUIMBOM
KOHCTUTYIIIWHUX HOPM (miapo3aimu 2.2, 3.2).

JInst BU3HAYEHHS IpaBa Ha PE3yJIbTaTH TBOPYOI AISUIBHOCTI Ta mpasa Ha IB B
CUCTEMI Cy4YaCHHUX TMpaB JIIOAMHU 1 TIpoMajsiHMHa OyB  3aCTOCOBaHUU
AHTPOIOJIOTTYHUM  MIAX1J, SKUM JT03BOJUB CHOPMYIIOBATH TOJIOKEHHS TIPO
JTIOJUHOLEHTPUCTChbKUI  BuMip IB 1  0coOnuBy poib  JIOAUHU-TBOPLS B
iHdopmariinomy cycniabeTBl (migposnimu 1.3; 1.5). Ha ocHOBI akcioJorigyHoro
miaxoay B AucepTarii Oyno oOrpyHTOBaHO MOJIOKEHHs Mpo IB sk koHCTHTYIIHHY
IIHHICTh B YMOBax OYpXJIMBOIO HAayKOBO-TE€XHOJIOTIYHOTO PO3BUTKY 1 TOSBU
y 3B’SI3Ky 3 IIUM HOBUX CYCHUIbHHUX MpiopuTeTiB (miapo3ain 1.4). I'epMeHeBTHUHUMN
M1IX11 TO3HAYUBCA P TIYMAauy€HHI KOHCTUTYLIIHUX HOPM CTOCOBHO 3a0€3MeUeHHs
nmpaBa Ha [B B KOHCTUTYLIMHUX TEKCTaX KpaiH CBITY, Kl HE BUKOPUCTOBYIOTH MPSIMO
TEPMIH «IHTEJIEKTyalbHa BIACHICThY (MiApo3aLI 2.2).

OCKUIBKH TeMaTHKa TIOCI1HKEHHS MOB's13aHa 3 IOPUANYHOT
KOMIMapaTUBICTUKOI, TOJIOBHUM CIEI1aTbHO-IOPUIMYHUM METOJOM JOCHIIKEHHS €
MOPIBHSJILHO-TIPABOBUM  METOJI, 3aCHOBAaHMI Ha 3ICTABJIEHHI KOHCTUTYIIHHUX
MOJIOKEHb MPO MpaBO JIOAWHU Ha pe3yJbTaTd TBOpUYOi AisuibHOCcTI 1 IB B



KOHCTUTYIIIX 3apyODLKHUX KpaiH. 3MICT BIANOBIAHUX TMONOXKEeHb KoHCTUTYyIIT
VYKpainu npu 1bOMY MOPIBHIOETHCS 3 AHAJIOTTYHMM IPABOBUM MaTeplajoM I1HIIMX
JepXaB, IO  JO3BOJs€  rIMOIMIEe  PO3KPUTH  JOCATHEHHS  CBITOBOTO
KOHCTHUTYIIIOHAJII3MY, TTIOKa3aTH Ha IbOMY (POHI CTaH YKPaiHChKOT'0 KOHCTUTYIIHHOTO
3aKOHO/IABCTBA, BU3HAYUTH KWOTO OCOOJIMBOCTI 1 MIpy BIAMOBIJHOCTI CBITOBUM Ta
€BPONEHCHKUM KOHCTUTYIIIHHUM TpaauiisaM (tiiapo3ainm 2.2; 3.2,).

Meroau y3araiabHeHHs, ¢opmaiizallii CTadd METOHO0JIOTTYHOK OCHOBOIO MpHU
OTpAIIOBaHHI JOKTPUHAJIBHUX JOCHI/DKCHh 3 TMHTaHb KOHCTHTYIIOHAJI3aIlii
(migpo3nin 2.1) 1 KOHCTUTYIIMHO-IIPABOBOI peryiaMeHTarlii MmpaBa JIOJWHU Ha
pe3ynbTati TBOpUOi AisnbHOCTI 1 IB B 3apyOixkHuX Kpainax (migposainu 1.2, 2.2,
2.3;3.2).

dopMaIbHO-JIOTIYHI ~ METOAW  (AEOyKIlisl Ta  IHAYKIS,)  TO3BOJUIIH
chOopMyJTIOBaTH BHUCHOBKHM IIOJI0 MOKIMBOIO BHUKOPHCTaHHI B YKpaiHi JOCBiAY
3apyODKHUX KpaiH, a TakoX OyJIuM 3acTOoCOBaHI TNpPH BU3HAYEHHI OCHOBHHUX
IOPUIMYHUX MIAXOAIB JO PO3KPUTTS MHOHATTS «mpaBo IB» (miaposmimm 1.1; 1.5;
2.2, 3.2). BukopucTtaHHs iCTOPUKO-IIPABOBOTO METOY JaJI0 3MOT'Y JTOCIHIIJIUTA BUTOKH
CTAaHOBJICHHS Ta PO3BUTOK HAYKOBOI MyMKH MpPO MPaBO JIOJAWHUA Ha PE3yJbTaTh
TBOPUOi JisIbHOCTI Ta IB, reHesy ioro opmManbHOro 3aKpilyieHHS B KOHCTUTYIIISIX
3apyOiKHMX KpaiHi (migposmimu 1.1 ta 1.2). IOpuamdHo-gorMaTHIHUN METON
3aCTOCOBYBABCS JUIsl BHU3HAY€HHs TMIAXomiB Juis aHamizy IB  sax  00’ekra
KOHCTHUTYILIMHOTO peryiatoBaHHs (miapo3ainnl.5;2.2) ta ¢gopmyatoBaHHS aBTOPCHKOL
AediHiii MOHATTS «KOHCTUTyHioHam3amis [B». dyHkuioHanbHMI METOA CHpUSB
BUBUCHHIO CYyJIOBOi MPAaKTHUKH KOHCTUTYIIIWHUX CYyAIB 1 €BPONEHCHKUX CYIIB
CTOCOBHO 3aXMCTy KOHCTUTYLIHHOTO TpaBa JIOAWHM Ha pe3yabTaTH TBOPYOl
nistbHOCTI Ta IB B 3apyOikHUX KpaiHax (migpo3aim 2.3; 4.2)

Hopmamusno-npasogoro ocnogoro poboTu ctanmu mnosnoxkeHHs KoHcTutymii
VYKpainu Ta KOHCTUTYIIH 3apyODKHUX KpaiH, MIXKHApOIHO-TIPABOBUX JOKYMEHTIB Ta
aKTIB HAI[IOHAJIBHOTO 3aKOHOJIABCTBA 3 MUTAaHb 3a0€3MEUCHHs IpaBa JIOJUHU Ha
pe3ynbTaTH TBOPYOI AISIbHOCTI Ta IB, MaTepianu cy/10BOi IPaKTUKH.

HaykoBa HOBH3HA oJiep:KaHUX Pe3YJbTATIB JHcepTallii MOJArae B TOMY, IO
BOHO € MepmuM B YKpaiHl KOHCTUTYUIMHO-NMOPIBHSJIBHUM JIOCHIIKEHHSIM, SIKE
aHai3ye Mpollecu KOHCTUTyIloHami3amii IB B HOBUX yMoOBax coIlaapHOTO OyTTS,
TIOB’SI3aHMX 3 JIJPKUTAI3AII€I0 Ta CTAHOBJICHHSIM CKOHOMIKM 3HaHb. Moro Haykopa
HOBU3HA KOHKPETU3YETHCA y TaKMX OCHOBHUX HAYKOBO-TECOPETUYHUX MOJIOKEHHSX,
y3arajJbHEHHSX, MPOTO3HUIIIAX Ta PEKOMEHIAIISAX, 1[0 BUHOCSATHCS HA 3aXHUCT:

ynepuie:

— BCTaHOBJIEHO, IO MPOIEC KOHCTUTYIIOHA3amii [B moB'sa3anuil 3 icTOTHUM
PO3IIMPEHHSIM BIUIMBY KOHCTHUTYIII Ha MPOILIECH MPABOBOTO PETYIIOBAHHA Ha TIi
PO3BUTKY HAyKOBO-TEXHIYHOTO MPOrpecy 1 MiABUIICHHS comianbHoi ¢yHKii B sk
(aKkTOpy CTUMYJIIOBAHHS 1 OXOPOHU PE3YyJbTaTIB TBOPYOI JISJIbHOCTI;

— 3ampOIOHOBAaHUN TEOPETHUHUU aHalli3 KOHCTUTyIioHam3aii IB, skuii B
KOHLIENITyaJIbHOMY IUTaHl 0a3yeTbcsi Ha BUJAUICHI B i1 MeXaHi3Ml JBOX (opM —



NepeUHHOI KoHcmumyyionanizayii (a00 HOPMATHUBHO-3aKOHO/IABYO1), KA MOJISTaE y
3aKpIIUIEHH] B TEKCTaX KOHCTUTYI[IN TMOJOKEHb MPO MPaBO Ha pe3yJIbTaTh TBOPUOI
nismeHOCTI Ta 1B, Ta emopunnoi koncmumyyionanizayii (a00 HOPMaTHUBHO-
IHTepIpeTaIiifHol), IKa B MeXax JIaHOTO JIOCTIIKEHHS TOB’A3yEThCS 3 MISIIBLHICTIO
KOHCTUTYLIHHUX CY/IiB;

— cdopmyinboBaHe  JeIHITUBHE  BHU3HAYCHHS  IOHATTS  «KOHCTHTY-
mioHamizamis IBy», mia SKuM TPOMOHYETHCS PO3YMITH KOMIUIEKCHUM CHUCTEMHHM
BITUB KOHCTUTYLIMHOTO MpaBa Ha PO3BUTOK mIpasa IB i yrBepmkenns IB B sixocti
KOHCTHUTYILIMHOT IIIHHOCTI 1H(GOPMAIIIHHOTO CYCIIbCTBA;

— OoOIpyHTOBaHUW AHTPOMOJOTIYHUN MIiAXIT O MPABOBOTO 3a0e€3MEeUeHHS 1
oxopoHu IB, siki MOBMHHI MPOBOAMTHCS 3 TO3UIINA TapaHTyBaHHS IpaB OCOOH.
[IpuHIMI TyMaHi3My € KOHCTHUTYLIWHUM MPHUHIIMIIOM, TyMaHi3allis 1 OJIOJHEHHS
npaBa 1 3aKOHOJABCTBA € MPOBIJHOIO TEHACHIIIEID CYy4acHOTO MPaBOBOTO PO3BUTKY.
3akpiluieHHs  OTO  MpUHIMIY y 3akoHodaBctBi 3 IB €  mposiBom
KOHCTUTYI[IOHAJTI3a1lli, HAMOBHIOE MOr0 TYMaHICTUYHUM 3MICTOM 1 MIJIMOPSAKOBYE
111711 3a0€e31eueHHs MpaB 1 CBOOOI JIFOIMHH;

— apryMEHTOBAHO TOJOXKEHHS TNPO Te, 10, OCKUIBKM EKOHOMIYHI 1
TEXHOJIOT14HI TIEPETBOPEHHS CYYaCHOCTI JOTOBHIOIOTHCS PO3BUTKOM TPaB JIOAUHH,
JIE€MOKpATHU3alll€l0 MPaBOBOI JIep>KaBH, BU3HAHHIM OCOOHMCTOTO IHTEpECY JIIOJAWHU
JIIOJIMHA-TBOPEIIb MOCTAE€ Y IEHTPI Cy4acHOI MporpamMu PO3BUTKY. 3a TaKHUX YMOB
KPEAaTUBHICTH 1 3710HICTh IO TBOPUYOCTI CTAIOTh €JIEMEHTAMH ITPAaBOBOT'O CTATYCYy, 110
NOTpeOy€e KOHCTUTYIIHHOTO 3a0€3MEUCHHS;

— OOrpyHTOBaHO JOKTpMHAIBHUN mMiAXix A0 po3ymiHHa IB sk cywacHoi
KOHCTUTYIIHHO IIHHOCTI, IO CTa€ OJaroMm, fKe CIOPUIAMAETbCA K HAWOUIBII
3Hayyllle, BaXXJIMBE 1 000B’S3KOBE, OCKUIBKA BOHA 3a0e3ledye PO3BUTOK HAayKOBO-
TEXHIYHOTO TIporpecy 1 TUM BH3HA4Ya€ MOJAIBIIMN 3arajabHOIMBUII3ALIMHUI
CYCIIJIBHUM PO3BUTOK;

— BCTaHOBJIEHO, M0 KOHCTUTyHlOHam3auias [B copse BHU3HAYeHHIO
IHHOBAllIMHOTO  BEKTOPY PO3BUTKY B OpraHidyHOMY 3B’SI3KY 3 PO3BUTKOM
JEMOKPaTUYHUX 3aca]l CyCHUIbCTBA 1 3a0€3MeUeHHS MPaB JIOUHY;

— BHU3HauY€Ha HEOOXITHICTh (POPMYBaHHS BIANOBIIHOI TPABOCBIAOMOCTI 1010
IB B sxocTi KOHCTUTYIiHHOI miHHOCTI. [ToiTHKa Aep)kaBy MOBUHHA OyTH HaIllJICHA
HAa BUXOBaHHS I[IOBaru 10 TBOPIIB IHTENEKTyaIbHUX NPOAYKTIB, a TaKOX Ha
nporarasfly 1 po3’sSICHEHHsSI cepell UIMPOKMX BEpPCTB 3HAYEHHS 1 MIHHOCTI
IHTEJIEKTyaIbHO1 TIpari 3aco0aMu BUXOBHOI, OCBITAHCHKOI MPAaKTUKH Ta Tiap-
TISITTBHOCTI;

—  3ampoIIOHOBaHE HOBE OAUEHHS MUISAXIB 1 METO/11B (POPMYBaHHSI CYCIIIIEHOTO
BU3HAHHS 1 BUXOBaHHsA mnoBaru 10 IB; copMynboBaHMIl KOHIENT JAepKaBHO-
MPUBATHOTO TAPTHEPCTBA y (OopMi TMOETHAHHS 3yCHJIb JIEP)KaBHUX I1HCTUTYTIB Ta
IPOMAJTHCHKOTO CYCHUIbCTBA 3 METOK BIUIMBY Ha CYCIHUIbHY CBIAOMICTH 1 JJIs
KOOpJIMHAILII] 3aXO0JiB MO PO3’SICHEHHIO poJji 1 3HauuMmocTi IB nmst mporpecuBHOrO



8

pPO3BUTKY Jr0/cTBa. HaBeneHi 1 mpoaHami3oBaHi NPUKIAIU TaKOTO MapTHEPCTBA B
3apyO’KHUX KpaiHax;

— TmpoBeAeHUN 3MicTOBHMIA aHami3 IB B gKoCTi 00’€KTy KOHCTUTYIIIHHOTO
PEryJIIOBaHHS HA OCHOBI MIXHApOJHO-TIPABOBHUX JOKYMEHTIB 3 MpaB JIIOJAUHH 1
JOKTPUHANBHUX JKeped. BiH mae mincTtaBu CTBEpIKyBaTH,Io KoHcTuTyuiHe [1IB
HE CJIi 3MINIYBAaTH 3 IPUPOJHUM HEBITUY>KYBaHUM IIPaBOM JIFOJIMHU HA TBOPYICTSH 1
KOpPUCTYBaHHS ii pe3yibrataMu. OCTaHHE BIACTHBO JIOJCHKIM 0CcO01 AK Takii, TOJi
gk npaBa IB €, mepm 3a Bce, 3aco00M, SIKUM KOPHUCTYIOThCS JEp>KaBU st
CTUMYJIIOBaHHS BUHAXI1JHHUIITBA 1 TBOPUYOCTI Ha 0OJIaro BCHOI'O CYCIUIbCTBA. Tomy
CEpLIEBUHOIO 3aKoHOAaBcTBa Mpo IB moBuHHI OyTH Cy0'€eKTHBHI TpaBa TBOPIS
00’ekTiB npaBa 1B, 3akpineHi Ha KOHCTUTYLIHHOMY PiBHI;

— BH3HAYCHO KOHIIENTyaJbHE PO3YyMIHHS KOHCTUTYyIIiiHOro mpaBa IB sk
CKJIaJICHOTO TpaBa, SIKe BKIIOYA€ B ceOe SIK HEeraTuBHI, Tak 1 MO3UTHUBHI IpaBa, —
8IONOBIOHO BOHO NOBUHHO MIAYMAYUMUC OKPEMO NO BIOHOWEHHIO 00 pI3HUX
00’exkmis IB. B sxocti npupoaHoro npaa KoHcTuTyuiiiHe I1IB BigHOCHTBCA 10
00’€KTIB, SIKI € pe3yJbTaTOM TBOPUYOi MISTILHOCTI, OCKUIBKM OCTaHHS TOB’s3aHa 3
0co00I0 aBTOpa 1 CIYrye BHpPaXEHHSM Woro iHaAuBiAyanbHOCTI. IIpupoaHo-
IPaBOBUM XapaKkTep O3HAyae, 10 BOHO ICHY€E HE3aJIEKHO BiJl BOJI JIEp)KaBH, KA HE
MOBUHHA Horo mnopyuryBatd. [lo BigHOWIEHHIO 10 3acoOIB 1HAMBIAyadi3alli i€
MO3UTUBHE KOHCTUTYI[IMHE MpaBo, TOOTO Aep)kaBa MOBHHHA HOTO BHU3HAYaTH 1
peali3oByBaTH CBOIMU JISIMU;

— JIOCHIIKEHO SIBUIIE HEOKOHCTUTYLIOHATII3My 3 HOTro O0COOJMBUM
aKIIEHTOM Ha TpPaBO3axMCHIM mpoOieMaruil, 1o OOyMOBUJIO crHerudiky
3aKpiruieHHs npas [B B KOHCTUTYLIMHNX TeKcTax KpaiH JIaTHHChKOT AMEpHKY;

— IpoaHali30BaH1 KOHCTUTYIIHI MPOOJIeMH, SIKI BAHUKAIOTh MPU CTBOPEHHI
crieniaii30BaHux cyaiB 3 IB;

— OOrpyHTOBaHO TIOJIOKEHHS, IO KOHCTUTYyLioHami3amis IB Bkimrouae
aKTHBHE BHKOPHCTaHHsS B TMpoueci il 3a0e3ledyeHHs 1 MPaBOBOTO 3aXHCTY
KOHCTUTYIIIHO-TIPOIIECYaTbHUX HOPM;

—  BCTaHOBJICHO, 110 CYTHICTb KOHCTUTYILIMHO-IIPOIIECYaIbHOTO
3a0e3IMeueHHs IpaBa JIOJIUHU Ha Pe3yJbTaTh TBOPYOI AIsIbHOCTI Ta IB monsrae y
BUKOPUCTAHHI CHEIIaJbHUX KOHCTUTYIIHHO-TIPOIECYaTbHUX TMpaB-TapaHTii, SKi
CTBOPIOIOTH HaJIeKHI IOPUANYHI nepeayMoBU IS HOPMaJIbHOTO
paBoOpeati3aiiifHoro mpoiecy i J0CATHEHHs Cy0’ €KTaMU KOHCTUTYIIHHO -TPaBOBUX
BIIHOCUH CBOiX Iiyield. Taki HOpMU MalOTh BIacCHE KOHCTUTYIiIiHE O(OPMIICHHS 1
HasgBHICTb BJIACHOTO HOPMATUBHOrO 3MICTy. BOHM NpUHIMIOBO BaXKJIUBI,
HanpuKJaa, JJIsd OPUCIAMKIIHHOTO 1  HEIOPUCIMKIIMHOTO  3axucTy 1B,
OoOrpyHTYBaHHsI OOMEKEHHSI IIPaB MPaBOBJIACHUKIB HA KOPUCTh CYCHIJIbCTBA;

— SK YMHHUKKA KOHCTHUTYI[IOHAI3aIlll MpoaHa30BaHl KOHCTUTYLIHHI
OCHOBHU JIEPKABHOTO peryiitoBaHHsA [B Ta KOHCTUTYIIHI OCHOBU 3aKOHOJIaBCTBa
po IB;
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— TMPOBENCHHI KOMIUICKHUNA aHajli3 HaIHAIIIOHAIBHOI KOHCTUTYIIIOHATI3aIi1
IB B €Bpomneiickkomy Coro3i.

VOOCKOHAIEHO !

— XapakTEepUCTUKY  CTPYKTYPHO-3MICTOBHOT'O  MEXaHi3My  KOHCTHUTY-
mioHamizamnii 1B 3 3anmy4eHHsIM eMmipuYHOro MaTepiany 1 MPOBEISHHSIM NOPiBHSUIBHO-
IPaBOBOTO aHaJII3y KOHCTUTYIIHHOT IPAKTUKU KPaiH CBITY;

— apryMEHTaIlll0 BUYEHHUX WIOJI0 CHOCOoDIB, SIKI 3aCTOCOBYIOThCS B
KOHCTUTYIIHHUX TeKcTax nns perymoBaHHs [B: euznannsa, cmumyniosanns,
3A0X0UeHHsl, OXOPOHA I 3aXUCM, 2ApaHmM)8aHHs, 0038i1, 3a00pOHA, 30008 'A3V6aHHS,
NOKNA0aHHs 8iON0BIOATLHOCHI,

— YIOCKOHAQJIEHO KOHUEMNTyallbHe PpO3yMIHHS MicClsl TpaBa JIOJUHU Ha
pe3ynbTaTH TBOPYOI AisUTbHOCTI Ta IB B crcTeMi OCHOBHUX TIpaB 1 ¢CBOOO JTFOWHH 1
rpomaasauHa. Koncruryniiine I1IB Mae moasiiiHy mpupoay. 3 oJgHOro 00Ky, BOHO
HAJIEKUTh 10 KYJbTYpHUX IpaB 3a Cy4yaCHUM KaTaJIOrOM MpaB JIOAWHM, 3 IHIIOTO —
0 E€KOHOMIYHMX, OCKUIBKM MOro OO’€KTH MaroTh BapTICHI OLIHKH, SK 1 1HIII
IIPOJIYKTH JIFOJICHKOI Tpalli, 1 MOKYyTh OyTH BKJIIOYEHI B TOBAPOOOIT HA KOMEPILIMHUX
YMOBaX;

— BU3HAYEHHSA POJl KOHCTUTYIIWHUX CYAIB, SIK JIETITUMHUX CYO'€KTIB
KOHCTUTYI[IOHATI3alll, $KI 3A1MCHIOITH I1HTEpHpeTaliiiHy a0o MNpaBOTIIyMayHy
KOHKPETHU3AIIII0 MOJIOKEHb KOHCTUTYIIH 11070 IB 1 ciopigHeHux 3 Hero sBUII;

— y3arajbHEHHS MPAKTHUKW KOHCTUTYIIWHUX CYMIB 3apyOKHUX KpaiH, JaHE B
po0OTi, TIOKa3ye, MO KOHCTHUTYIIOHATI3AIIS 3a0e3MeuyeThCsl PI3HUMH CIIOCOOaMHU
(hopMalIbHO-IOPUINYHOTO BIUIMBY, a CaMe: TIIyMadeHHS MOJIOKEHb KOHCTUTYIIIT 11100
IB, cBoOOaM TBOpUOCTI 1 MpaBa Ha KOPUCTYBaHHA II pe3ylbTaTaMH; BHSBIICHHS
IIPaBOBOi HEBU3HAYEHOCTI y NMPABOBOMY PETYJIOBAHHI OKpeMHUX MUTaHb y cdepi IB;
BU3HAHHA 3aKOHY a00 3aKOHOIIOJIOKEHHS CTOCOBHO IB Takum, 10 He BiAMOBigae
KOHCTHUTYIIIi; 3BE€pPHEHHSI YBaru Ha HEOJHO3HAYHICTh MPABO3aCTOCOBHOI NMPAKTUKU 3
nutanb [B; miaTBepIKeHHI KOHCTUTYLIHHOTO paBa IB; BiqHOBIEHHS nepe10aueHnX
KOHCTUTYIIEI0O TTOBHOBAXEHb OCI0 HAa BHUKOPHCTAHHS  pE3yJbTaTIB  CBOEI
IHTEJIeKTYaJIbHOT TISUThHOCTI;

— BU3HAHHS 3HAYEHHsS BTOPUHHOI KOHCTUTyLioHami3auii IB B ymoBax komu
BIJICYTHS €JMHA 3araIbHONPUNHATA Je(DIHIIISA BOTO MOHATTS, MPEAMETOM CIOPIB €
OCOOJIMBOCTI MPAaBOBHX PEXHUMIB ii BHIB, a TaK0X MalOTbCAd MPOTAJUHU Y
3aKOHOJIABCTBI, OCKUIbKkH [IIB BucTymae sk Monoauil MpaBOBUM 1HCTUTYT, SIKUN
aKTUBHO PO3BUBAETHCS;

— JIOKTpUHAJbHE  TOJIOKEHHS, W0 KOHCTUTYLIMHE 1  CHeulajbHe
3aKOHOJABCTBO Ma€e OyTH 30pIEHTOBAHO Ha 3a0e3medyeHHs CBOOOJHM TBOPYOCTI
TBOPLIB I1HTEJNEKTYaJIbHUX TMPOAYKTIB, aje€ OJHOYACHO BpaxOBYBaTHU I1HTEpECH
BJIACHUKIB MaliHOBUX MpaB Ha 00’extu IB. [Ipu 1ipoMmy MOXIHBI PO3yMHI OOMEKEHHS
paB TBOPLIB 1 MPaBOBJIACHUKIB B IHTEpECax CYCHIIbCTBA (CTPOKM MPaBOBOI
OXOpPOHH, BIIKPUTI 1 TPUMYCOBI JilleH31i, To10). Taki 00MEKEeHHS MalOTh CIIUPATUCS
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HAa KOHCTUTYLIMHI TIOJNOKEHHS IIOAO OOMEXKEHHS MpaB 1 CBOOOJ JIOJWHU 1
BpPaxoOBYBATH IiJIX0/IM MI>KHAPOJIHOTO TIPaBa;

— BUW3HAUYEHHJ NULSIXIB 1 HAMPSMKIB aJamnTallii 3aKOHO/IaBCTBA YKpaiHU B
cdepi IB g0 3axkoHonaBctBa €C, K1 TOBUHHI Oa3yBaTUCS HA PO3YyMiHHI
0CcoOMMBOCTEHM KOHCTUTYITIOHAMI3aITiT TpaBa IB B €C;

oicmanu no0aIbULO20 PO3BUMKY.

— HAYKOBO-TEOPETUYH1 YSBJIEHHA TIPO MOKJIUBOCTI KOHCTUTYI[IHHOTO
perymoBaHHs [B, siki He BUYEPITyIOThCSI KOHKPETHOIO HOpMaTUBHICTIO. KoHCTHTYIIIT
BUSBIISIIOTh ~ METOJOJIOTIYHI  MIAXOAUM O CTBOPEHHS HOPM  CIELIaJIbHOTO
3aKOHO/IABCTBA, BU3HAYAIOTh HE TUIBKU OYKBY, aje 1 AyX, 3arajibHy CIPSMOBAHICTb 1
KOHIIENITYaJIbHUI 3MICT 3aKOHIB;

— TIOJIOKEHHA, M0 I1HHOBAI[IMHUI pPO3BUTOK Ta BIPOBAIKEHHS HOBUX
TEXHOJIOT1H OOYMOBWJIM MiJABUIIEHHS KOMEPIIIMHOI IIIHHOCTI 3HaHb 1 MOTped B iX
npaBoBOMy 3axucTi. lle BUKIMKanO TeEpeHeceHHs yBaru Bl PO3IISAY
IHTEJIEKTyaJIbHUX MPaB y KOHTEKCT1 KyJIbTYPHUX MpaB 1 CBOOO 0 aHAIII3y B CUCTEMI
€KOHOMIYHHMX IIpaB 1 CBOOO/T;

— 3 pO3BUTKOM 1H(GOPMALIHHOTO CYCHIIBCTBA 1 (POPMYBAHHIM EKOHOMIKU
3HaHb BIIOYJIOCS MiABUIIEHHS coliaibHOi (yHKII IB sik gakTtopy cTUMYyTtOBaHHS 1
OXOPOHHU pe3yJbTaTiB TBOPYOi MISUIBHOCTI, TOMY BOHAa OTpUMaja IOPUIUUYHY
IHCTUTYII1OHAJII3AIlI}0 B TEKCTaX KOHCTUTYIIIH;

— 3akpimieHHss npaBa Ha IB B KoHcTUTyIii O3Hayae, 10 Ha JAEpiKaBy
MOKJIAAI0ThCs  3000B’SI3aHHA  OXOPOHSATH 1 MIATPUMYBAaTH TBOPUYY MJISUTHHICTD
JIOJIMHU, a TaKOXX CTBOPIOBATH €(EKTHBHY IPABOBY CHCTEMY OXOPOHHM IpaBa Ha
pe3yNIbTaTH TBOPYOI ASUIBHOCTI,

— IOJIOKEHHS 3arajlLHOMETOOJIOTIYHOIO XapaKTepy PO BHECEHHS 3MIH 10
Konctutymii YkpaiHu OUISIXOM BKJIIOYEHHS MOJIOKEHHS PO 0008 A30K Oepicasu
OniKy8amucs npoodemMamu iHHO8AYitiHo2o po36umKy 1 €(EeKTUBHOTO BUKOPUCTAHHS
IHTENEKTyaJIbHUX 3/I00YTKIB TBOPILIIB B YMOBaX 1H(QOPMALIHHOTO CYCI1IbCTBA;

— KOHIIENTyaJbHE BU3HAUYECHHS, 1110 3MIicT KOHCTUTYIIIi MOBUHEH BTUIIOBATUCS
B IOTOYHOMY 3aKOHOJABCTBI YKpainm 3 IB 1 BuU3HayaTu opraHizaiiifHi 3acaau
moOy10BM JIep>KaBHOI cucTeMu oxopoHu IB;

— KOHKpETHI TPOMO3Ullli MpO  yIOCKOHAJIEHHS KOHCTUTYIIHHOTO 1
crieHiaibHOTO 3aKk0oHO1aBcTBA B cdepi IB. 3okpema:

a) B KOHCTUTYIIIHHOMY TEKCT1 1 TEKCTax CHeliaJibHUX 3aKOHIB 3 mpaBa [B
3pOOUTH HAroJoc Ha HEOOXIJHOCTI HE TUIBKM 3aXUCTy 1HTEpECIB aBTOPIB, ajie 1 Ha
MONCIUBOCMI CYCRITbCMBA Mamu OOCMYN [ KOPUCMYBAMUCS [HMeNeKmyalbHUMU
[ meopuuMu pes3yribmamamu 3 Memorw NOOAIbUL020 PO3GUMKY HAYKU I
MexXHON02IUHO20 NPO2Pecy;

0) nompebyroms KOHCMUMYYIUHO20 BU3HAYEHHS eKOHOMIYHI acnexmu IB.
Lle morio OyTu 3A1MCHEHO Y BIANOBIIHOMY po31iii K EKOHOMIYHI OCHOBU JIepKaBu»,
BIJICYTHICTh sikoro y HuHI fitrounii KoHctutyuii YkpaiHu He cropusie MpaBoBiid
BU3HAYCHOCT1 IHHOBALIIITHOTO PO3BUTKY JCPKABHU.
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Otxe, y auceprarlii po3poOJICHO 1 OOIPYHTOBAaHO HU3KY IIOJIOKEHB, SIKI
XapaKkTepU3yIOThCd HAYKOBOIO HOBHU3HOIO, MalOTh BaXKJIUBE TEOPETUYHE 1
MIPUKJIATHE 3HAUCHHS.

I[IpakTHyHe 3HAYEHHS OJEP:KAHUX Pe3yJbTATIB TMOJISITa€ y TOMY, IO
chopMyIIbOBaHI TEOPETUYHI y3arajlbHEHHS, MPOIO3HULlli Ta BUCHOBKH MOXYTh OyTH
BUKOPUCTAHl IMiJi Yac TPOBEICHHS KOHCTUTYIIMHOI pedopmu B VYKpaiHi 1
pedopMyBaHHS CUCTEMHU JIEPKABHOTO peryntoBanHs [B.

— Y HAYK0B0-00CHIOHIU OislbHOCMI — JUIsl TOJAJBIIOTO TEOPETUYHOIO
y3araJIbHeHHs, BUPOOJICHHS NPOIO3HUIIIi Ta BHCHOBKIB CTOCOBHO BIOCKOHAJICHHS
KOHCTUTYIIHHOTO 1 CIEeHIaJbHOrO0 3aKOHOJABCTBA, (POPMYBAHHS METOJOJOTIYHOI
OCHOBH 1 TEOPETHUYHOTO IMMIATPYHTS JJOCTIKEHb IPOIECIB KOHCTUTYIIIOHAJI3AIl]
MIPABOBHX CHCTEM 1 PO3BUTKY Ipasa IB;

— Yy npagomeopuill po6omi — N7k BHECEHHS BIJMOBIIHUX 3MiH 1 YTOUHEHB 0
tekcTy KoHctutyii Ykpainu, a Tako CreliaibHOTO 3aKOHO/IaBCTBA 3 TUTaHb IB;

— Y ocgimHboMy npoyeci — JJsl MATOTOBKU 3arajibHUX JIEKIIHHUX KYpCIB 1
CHENKYPCIB, MAPYYHUKIB, pOOOUYUX MPOrpaM 1 HABYAIbHO-METOAMYHUX MaTepialiB i3
MOPIBHSAJIBHOTO KOHCTUTYLIWHOIO TIpaBa, KOHCTUTYUIWHOrO MpaBa YKpaiHu,
MDKHAPOIHOTO TIpaBa MpaB JIIOJUHU, a TAKOX Mpasa [B;

— Yy npasouxo@Hili pobomi — ISl HANATOJDKEHHS CHUCTEMHOI 1
IIJISICTIPSIMOBAHOT JTISUTBHOCTI 1O (hOPMYBAHHIO BIAMOBIIHOT MPaBOCBIIOMOCTI MO0
KOHCTHUTYIIMHOT IIIHHOCTI npapa IB, BUXoBaHHS MOBAaru A0 TBOPIIIB 1IHTEJIEKTYaJIbHUX
MPOYKTIB 1 PO3’SICHEHHS cepell IMMPOKUX BEPCTB 3HAYCHHS IHTEICKTYaIbHOI Mpailti
JUTSI IPOTPECUBHOTO PO3BUTKY JIFOACTBA 3aCO0aMU BUXOBHO1, OCBITSHCHKOI MPAKTHUKU
Ta miap-AisUTbHOCTI.

Ocobuctuii  BHecok 3m00yBaua. Jlucepraiis BHUKOHAaHa aBTOPKOIO
caMOCTIHO. Yci cpopMysibOBaHI TMOJOXKEHHS Ta BHCHOBKM € pe3yJbTaTOM
OCOOUCTHUX JTOCIHII)KEHb TUCEPTAHTKHU.

AnpoOauisn pe3yJbTaTiB aocaixxeHHss. OCHOBHI TOJIOXKEHHSI 1 BUCHOBKH
JUCEPTALlIMHOTO  JOCHIJPKEHHS  JOTNOBiJalducs  Ta  OOroBOpIOBAIMCS  Ha
Bceykpaincokux Haykosux i HAYKOBO-NpAKMUYHUX  KOHGpepeHYisx, 30KpeMa:
npucBsyeHid 10-i piyHULI CBATKYBaHHS MUKHApOAHOrO MAHS 1HTEIEKTyalbHOI
BiacHocTi (M. Oneca, 16 uepBus 2010 p.); «ocnomapchko-mpaBoBE, UBLILHO-
mpaBoBe Ta (DiHAHCOBO-TIPABOBE 3a0€3MEUCHHS PO3BUTKY CEKOHOMIKH YKpaiHW
(m. Jonenpk, 26 mucromaga 2010 p.); «3akoHOMABCTBO YKpaiHU: NpoOieMH Ta
nepcnektum» (M. Kui, 31 6epesns 2011 p.); Il kordepenmii «AKTyalbHI mpooIeMu
MpaBa iHTEeNeKTyanbHOoi BiacHOCTI» (M. Oneca, 11 wepBHsa 2011 p.); «IHTeNnekTyanpHa
BJIACHICTh Yy HAYKOBO-JIOCTIIHMX YyCTaHOBaX Ta BHINMX HABUYAJIbHUX 3aKJIaJaX:
TEOPETHYHI Ta MPAKTU4YHI acleKTH YINpaBiiHHA Ta owiHkW» (M. KuiB, 22 BepecHs
2011 p.); «IIpaBoBuii 3axUCT JIOJUHU 1 TpomaasHUHA B VYKpaiHi» (M. Kuis,
24 mucromana 2011 p.); III xondepenuii 3 Haronu BiazHadeHHs 15-piyus HY
«Opecpka puardHa akaaeMmis» Ta 165-piuus OmechbKoi IIKOIM MpaBa «AKTyallbHI
po0JIeMU IIpaBa 1HTENEKTYaJIbHOI BIACHOCTI: 3aXUCT B1J KOHTpadakilii, mpaTrcTBa Ta
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iariaty» (M. Oneca, 20-21 kBitHs 2012 p.); YII HaykoBux unTaHHAX, TPUCBSUYECHUX
nam’ati Bonogumupa MuxaitnoBuua Kopenpkoro (M. Kuis, 17 motoro 2014 p.);
Midcnapoonux — Hayko80-npakmuyHux  KoH@epeHyiax, 30KpeMa: «AKTyallbHI
nmpoOJieMH €BPOMENHCHKOI Ta €BpOATIAHTUYHOI 1HTerpaiii» (M. [[HIMpomeTpoBCHK,
18 tpaBus 2005 p.); «3amopi3bKi MpaBoBi YUTaHHS» (M. 3anopixxs,18-19 TpaBHs
2006 p.); «EBponeiicbka Hayka XX1 CTOMTTS: cTpaTeris 1 MepCHeKTUBU PO3BUTKY —
2006». (M. dQuinpornerpoBcbk, 17-28 kBiTHs 2006 p.); 11 xondepenmii «/un1 Hayku-
2006» (m. duinpomnerpoBebk, 17-28 kBiTHs 2006 p.); XI koHpepeHInN «AKTyaabHbIE
npoOJieMbl HMHTEIUICKTyalbHOM cobcTBeHHOCTH» (T. fnrta, 5 centsadps 2007 p.);
XIII xondepenmii «Ykpaina B eBpoiHTerpamiiiaux mnpouecax» (M. Kwuis, 23-24
motoro 2008 p.); 13 koHbepeHIHH «AKTyalbHbIC MPOOJEMbl HWHTEIICKTyalbHOU
coOctBeHHOoCcTU» (T. Snrta, 1-5 centsOps, 2008 p.); «[epxkaBa 1 mpaBo: de lege
praeterita, instante, future» (M. MukonaiB, 27-28 nucromama 2009 p.);
IT mixuHapogHOTO HOOEMIBCHKOTO (hopyMy «CBiToBa ekoHOMIKAa XXI CTOMITTS: IIUKIH
Ta Kpusuw» (M. J{HinponeTtpoBchbk, 19-22 tpaBusa 2010 p.); «AkTyalbHi mpoOieMu
KPUMIHAJIBHOTO TIpaBa, Mporiecy Ta kpumiHamicTukm» (M. Oneca, 8 sxoBtHsa 2010 p.);
«CyuacHi npobiieMu mpaBoBoi cuctemMu Ykpainu» (M. Kuis, 28 xoBtHsS 2010 p.);
«IIpectyrieHuss TPOTUB HMHTEIUIEKTyalbHOM coOcTBeHHOCTH» (T.  HipkHwmit
Hosropoa, 19-20 wmas 2011r.); III xkoudepenmii, npucesuenii 10-piuyuio
MixxHapOHOTO T'YMaHITapHOTO YHIBEPCUTETY «AKTyanbHI npobJieMu
KpUMIHAJIBHOTO TMpaBa Ta KPUMIHOJOTII, KpHUMIHAJIbHO-BUKOHABUOTO IIpaBay
(M. Ogneca, 2011 p.); udTaHHAX, IPUCBIYEHUX MaM ATi npodecopa Imnepatopcrkoro
HoBopociticekoro yniBepcutery I1.€. Kazancekoro (m. Opmeca, 21-22 KOBTHs
2011 p.); «Ponp 1 3HaYEHHS 1HTENEKTYaJIbHOI BIACHOCTI B 1HHOBAI[IHHOMY PO3BUTKY
exoHoMmikm» (M. KuiB, 9-11 nmucromana 2011 p.); «Jltoguna, cycniiabCTBO, JAeprKaBa:
nyOniuHo-nipaBoBuit acmekt», VIII IlpuOys3pki ropunuyni untaHHs (M. Mukonais,
23-24 mucromana 2012 p.); IV koudepenuii «Ponb 1 3HaYeHHS IHTENEKTyalbHOI
BJIACHOCTI B I1HHOBALIMHOMY pO3BUTKY eKoHOMikm» (M. Kui, 12-14 nmcromana
2012 p.); «AxrTyanbHI TUTaHHS I1HTEJIEKTYaJbHOI BJIACHOCTI Ta 1HHOBAIIMHOTO
po3BUTKY» (M. XapkiB, 15-16 nucromama 2012 p.); IV xoudepenuii «CydacHi
npobsieMu TMpaBoBoi cucTteMu Ykpainu» (M. KuiB, 22 nucromaga 2012 p.);
«AKTyallbHI TIPOOJIEMU TIPABOOXOPOHHOI [ISIIBHOCTI Ta IOPUIWYHOI HAYKHU»
(m. JuinponerpoBebk, 19-20 Bepecust 2013 p.); YKpaiHCbKO-TIOJIBCHKIM HAyKOBO-
npakTuuHii koHpepeHiii «[IpaBoBa nepxaBa: iCTOpis, Cy4acHICTh Ta MEPCHEKTUBU
dbopMyBaHHS B yMOBax eBpoiHTerpamii» (M. JuimpomerpoBcek, 15 mmucromana
2013 p.); «llonmiTuko-npaBoBi pedopMU Ta CTAHOBJICHHS T'POMAASTHCHKOIO
cycminbcTBa B Ykpaini» (M. Xepcon, 20-21 Bepecust 2013 p.); «/lyxoBHi 3acamu
cydyacHoro mpaBoreHesy», X IlpuOy3pki ropuaudHi uuTaHHs» (M. Mukomnais, 29-
30 muctomaga 2013 p.); «JepxaBa 1 mpaBo: MpoOJEMU CTAHOBJIEHHS 1 CTpaTeris
po3BUTKY» (M. Yxkropoa, 15-16 nucronana 2013 p.); «CydacHi npobiiemMu mpaBoBOi
cuctemm» (M. Kuis, 28 nucromana 2013 p.); «[IpaBo 1 gepxkaBa cydacHoi Ykpaiaum»
(m. 3amopixoka, 18-19 kBiths 2014 p.); «CydacHuil CTaH pO3BHUTKY MpPaBOBOIi
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cuctemu Ykpainm» (M. Juinponerposchbk, 18 uepBusa 2015 p.); « AKTyasibHI MHUTaHHS
TEeOpii Ta MPaKTUKU 3aCTOCYBAHHS CYYaCHOTO BITYM3HSAHOIO Ta MIXKHAPOIHOTO
npaBa» (M. KuiB, 12-13 uepBus 2015 p.); «lIpaBo, nepkaBa Ta IpOMaJsSHCHKE
CyCHIIBCTBO B YMOBaxX CHCTEMHHUX pedopM y TMpoleci €BpPOIHTErparii»
(M. duinponetpoBcbk,1-2 kBitHa 2016 p.); Medzindrodna vedeckd konferencia
«Europska tradicia v medzinarodnom prave: uplatiiovanie T'udskych prav»
(Bratislava, Slovenska republika, 6-7 maj 2016 r.); MixHapogHul KOHIpecC
eBponeiicpkoro npasa (M. Oneca, 21-22 xBitHa 2017 p.); «EBpomnenchKi iHTErpaliiiHi
nporiecu 'y XX1 cromitri: KoirouoBi TeHJIEHINi, OCHOBHI BHUKIHUKH Ta HOBI
MosBOCTI» (M. KuiB, 26-27 6epe3ns 2018 p.).

Iy6aikanii. OCHOBHI pe3yIbTaTH TUCEPTALINHOTO JOCTIKEHHS BUCBITICHO Y
1HAMBIAyanbHIM MOHOTpadii, 23 HAYKOBUX CTATTSIX, K1 OMyOIIKOBAHO y BITUU3HIHHUX
NepioIMYHUX HayKoBUX (haxoBUX BUIAHHAX (3 HUX 10 BXOASATH A0 MIKHAPOIHUX
HAyKOMETPUYHUX 0a3 JaHuX), 3 CTaTTAX B 1HO3EMHUX HAYKOBUX NEPIOJUYHUX
BUJIaHHAX (axoBoro mnpoduaro, y 19 crarrsx B IHIIMX HAYKOBUX BHJIAHHAX Ta
42 Te3ax JOMOBIJIeH Ta MOBIJOMJIEHb HA MI)KHAPOJIHUX Ta BCEYKPATHCHKUX HAYKOBHX
Ta HAYKOBO-TIPAKTUYHUX KOH(EPEHITISX.

CTpykrypa i o0csar aucepraiii. JucepTaliis CKiagaeTbes 3 aHOTAIlli, BCTYNY,
YOTUPHOX PO3JUIIB, JIOTIYHO OO ’€IHAHUX Y OJUHAALATH IiIPO3ALTIB, BHCHOBKIB,
CIIUCKY BUKOPHCTaHHMX JIKEpEN Ta JOJATKiB. 3araJibHUil 0o0cAr poOOTH CTaHOBUTH
589 cropiHOK, 3 HMX OCHOBHOro TeKcTy 505 crtopiHok. CHHCOK BHKOPHCTAHHX
JDKeped 1 mitepaTypu Hamidye 630 HaiiMeHyBaHb 1 3aiiMae 79 CTOPIHOK.

OCHOBHUM 3MICT POBOTH

VY Berymi oOrpyHTOBaHO BUOIp TEMH AUCEPTAllli, 3a3HAYEHO 3B 130K POOOTH 3
HAayKOBUMHM IpOrpaMaMy, IUIaHAaMHU, TEMaMH, BU3HAUEHO METY, 3aBJaHHS, OO €KT,
MIPEAMET, METOJIN JIOCHIIKEHHS, PO3KPUTO HAYKOBY HOBHU3HY, MPAKTUYHE 3HAUYCHHS
OJlep)KaHUX pPe3yJbTariB, LUIXH 1 @OopMU IiX YNPOBAHKEHHS; HABEACHO
XapaKTEPUCTHUKY anpobarliil 1 myOsikaiiil JUCEPTaHTKH, Y AKUX BiJJOOpakeH1 OCHOBHI
MOJIOKEHHS POOOTH; 0XapaKTEPU30BaAHO CTPYKTYPY Ta 0OCST IucepTallii.

Po3gin 1 «TeopeTuko-npaBoBi OCHOBHM KOHCTHUTYWIHHOIO mpaBa Ha
iHTeJIEeKTya/IbHY BJIACHICTB» CKJIQJA€TbCd 3 ITSATU MIIPO3AUIB, NPHUCBIYECHUX
BU3HAYEHHIO CYYaCHHUX TEOPETUYHMX MIJXOJIB [0 TMOHATTS «IHTEJIEKTyalbHa
BJIACHICTH)», BHCBITJICHHIO ICTOPHKO-IIPABOBHX ACIEKTIB MaTepiajibHO-IIPABOBOrO
KOHCTUTYIOBAHHSI TIpaBa Ha PE3yJbTaTH TBOPYOi MISUIBHOCTI Ta IHTEIEKTYyalbHY
BJIACHCTb, PO3IJISAY IpaBa JIIOJMHU Ha pe3ylbTaTh TBOpYOi HisibHOCTI Ta IB B
JUCKYpCl aHTPOMOJIOTI npaBa, aHamizy IB kpi3p npu3My KOHCTUTYLIHHOI aKC10JOT1i
Ta xapaktepuctuili IB sk 00’ €KTy KOHCTUTYIIHOTO PETyIIOBaHHS.

Y niopozoini 1.1 «Cyuacui meopemuuni nioxoou 00 GUSHAYEHHS NOHAMMS
«IHMeNeKmyanibHa G1ACHICMby PO3TISAAIOTECA OCHOBHI CydyacHI MIAXOAM 10
TPAaKTyBaHHS 1 PO3YMIHHS TEPMIHOJIOTIYHOI  3MICTOBHOCTI mOHATTS  IB.
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BinmivaeTbes, 1Mo y IOpUAUYHIN JOKTPUHI 1 MPABO3aCTOCOBHIN MpaKTULI ICHYE
MOHATIHA PO3MUTICTh TEPMIHIB, sKi BigHOCAThCA na0 cdepu IB. Uitko
chopmynboBaHoi AediHINT 1 €IMHOTO TIYMadeHHsS 3MICTy IIbOTO TIOHSTTS B
CydyacHOMY TipaBi He icHye. PazoMm 3 TuMm, noHsTTs «IB», HE3BaKarOUM HA YMCIIEHHI
3amepeyeHHs, MPOJAOBXKYE AKTHBHO BHKOPHUCTOBYBATHCS B MIKHAPOIHOMY IIpaBi.
JIist cy4acHOTO MIKHApOJHOIO 3aKOHOJABCTBA 3BUYAWHUM € BUKOPHUCTaHHS B
sKocTi cuHOHIMIB TepMiHiB «IB» (intellectual property) 1 «mpapa IB» (intellectual
property rights).

OTxe, BIACYTHICTh BCEOCSIKHOI Teopli B cdepl HemaTepiadbHOTO
BUPOOHHUIITBA, IO BU3HAETHCS BCIMA, 1 TEPMIHOJIOTIYHI pO301KHOCTI HE 3aBaXKalOTh
BU3HAHHIO, 110 PE3YJbTaTH TBOPUOI Ipalll MiJIraloTh CleliaJbHIA 0XOPOHi 3 00KY
nepkaBu. Tol ¢akrt, MmO iICHyBaHHS IHCTUTYTY mpaBa [B Bumarae 3mificHeHHs
JIePKABOKO PETYJII0I0Y0i, KOOPJAMHYIOUOI 1 3aKOHOAaBYOi (PyHKIIT 00yMOBUB HOTO
MOSIBY B HOpPMax KOHCTUTYIIMHOTO MpaBa Pi3HUX JEpKaB.

Y nioposzoini 1.2 «lcmopuko-npasosi acnekmu MmamepiaibHO-NPABOBO20
KOHCMUMYI08AHHS NPABA HA Pe3yIbmamu meopuoi OisIbHOCMI Mma IHMeNeKMYalbHy
BNACHICbY JOCITIIKEHA reHesa KOHCTHUTYIOBAHHS Ta MOTAJTBIITOT
IHCTUTYIIOHAJI3aIli MpaBa JIIOAUHU Ha Pe3yJIbTaTH TBOPUOI MisibHOCTI Ta IB.

Bu3HaueHO OCHOBHI €Tany CyCMJIBHOIO BU3HAHHS 1 FOPUIMYHOTO 3aKPITICHHS
paBa Ha Pe3yJbTaTH TBOPUOI AisibHOCTI Ta [B B 3aKkOHOaBCTBI 1 (hOpMYyBaHHS JBOX
CHUCTEM aBTOPCHKOI'O TpaBa: aHTJIO-aMepPUKAHCHKOI («copyright»), opieHTOBaHOi Ha
KOMEpIIiifHe BUKOPUCTAHHS TBOPIB, 1 KOHTHHEHTAIbHOI abo (paniry3pkoi («droit
d'auteur»), 1o opi€eHTOBaHA Ha OCOOMCTICTH aBTOpa. B oOcCTaHHI POKU PI3HULIS
MDXK JIBOMA CHCTEMaMU JI0JIA€THCS 3aBISKA PO3BUTKY MIXHAPOJHOTO 3aKOHOJIaBCTBA
B cepi IB.

ABTOPKOIO HaJlaHO CUCTEMHHUN aHaji3 MIXKHapOJHOTO 3aKOHOJIaBCTBA 3 IpaB
JIOJMHU, SIKE€ 3aKpINHJIO B SIKOCTI OCHOBOIOJIOKHHUX IpaB CBOOOIY TBOPYOCTI,
MpaBO Ha 3aXHUCT MOpPAJIbHUX 1 MaTepialbHUX IHTEpeciB aBTOpiB (3arajabHa
JeKJlapalisi MpaB JIOAUHU, MDKHApOJHUW NAKT HpPO E€KOHOMIYHI. COI[ajbHI 1
KyJIbTypHI TIpaBa, AMEpHUKaHCbKa JeKiapalis npaB 1 OOOB’A3KIB JIIOJIUHH,
AwmepukaHcbka KoHBeHIls npo npaa moauHu ([lakt Can-Xoce), Apabcbka xapTis
npaB moauHu, Mekmapanisi ACEAH npo npasa miomunau). IlonoxxkeHHs 1ux
JOKYMEHTIB CKJaJld OCHOBY JUIsl HACTYITHOTO 3aKkpimiieHHs mpaBa Ha IB y
KOHCTHUTYIIISIX KpaiH CBITY.

3pOCTaHHs POJM IHTEJIEKTYaJbHOI MISUIBHOCTI y Apyriidl mosioBuH1I XX CT.
MPU3BEJIO 10 TOTO, 110 KOHCTUTYII 6araTboX Cy4acHUX JepkaB He 3ajJUIIMIN 0e3
yBaru 1 HalBaxJUBiy cdepy moackkux BigHocuH. CycninbHe Bu3HaHHA IB Ta 1i
3aXHUCT Y KOHCTUTYLISIX CTaJIM aKTOM HAWO1IbIIOr0 KOHCTUTYLIMHOr0, HAYKOBOTO 1
MPAKTUYHOTO 3HAYEHHS.

YV niopozoini 1.3 «llpaso noounu Ha pe3yrbmamu meopHoi OiANbHOCMI ma
IHMeNeKmyaibHy G1ACHICMb 8 OUCKYPCI aHmMponono2ii npaseay MiIKPECICHO, M0
MpOLIEC «AHTPOMOJIOTI3alii» CYCHIJIbHUX HAayK, SKAM HaMmiTUBCS B KIHLI
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XX CTONITTA, BIUIMHYB HA CTaH Cy4acHO! MPaBOBOI JYMKH, IO aKIEHTYE CBOIO
yBary Ha mnpo0jeMi «moauHa-nmpaBoy. digocodchbKo-MpaBoBa aHTPOIOJOTIS, IO
omepye TEepMIHAMHU «JIIOJICBKE BHUMIPIOBAHHS TIpaBa», <«OJIFOAHEHHS TpaBay,
«TyMaHi3allis paBay, «aHTPOIOLEHTPU3M IpaBay MOXke OyTH IUIIIHO BUKOPUCTaHA
IUISE PO3KPUTTS CyTi cydacHoro mpaBa IB 3a gomomororo 3actocyBaHHS 3arajibHO1
Teopii mpaB JOAMHU. B cydacHMX ymoBax TBOpelb HaOyBa€ CTaTyCy TOJOBHOT
Gbirypu CycHiuJIbHOTO PO3BUTKY. P0O3BUTOK 1HTENEKTyalbHOI IisuibHOCTI Ta IB B
3HAUYHIN (SKIIO HE B HAHO1IBIIII) Mipl Oy/1e 3yMOBIIIOBATHUCS CTABJICHHSAM JIEPKaBH 1
CYCHJIBCTBA 10 0COOM TBOPIIS, IKE€ Ma€ BU3HAYATHUCS B KOHCTUTYIIAX. Lle ocobnmBo
aKTyaJbHO B yMOBax i1H(OPMAIIMHOTO CYCIUIBCTBA, KOJIH OJHIEIO0 3 TOJOBHUX
CYCIUIBHUX IIHHOCTEH CTa€ TBOpYA AiSIIbHICTD JIIOJUHU. AHTPOMOJOTIUIHUHN MiAX1]
O3HayYae, 1m0 3a0e3nedyeHHs 1 OXOopoHa mpaBa B MoBHHHI MPOBOAUTHCS 3 MO3UIIN
rapaHTyBaHHs TpaB ocoOu. KOHCTUTYIIT TapaHTyIOTh JEpKAaBHHUM 3aXHCT MpaB 1
CBOOO/I.

VY HOBITHIX MI>XHapOJHO-IPaBOBUX JOKyMeHTax nmodarky XXI cr., 6arato 3
SAKUX BBEJICHO JUCEPTAHTKOI Yy HAYKOBUM OOIr ymepiie, MICTAThCS BaXKJIUBI
METO/IOJIOTIYHI MOJIOKEHHS MO0 PO3YMIHHS CYTI 1 0COOIMBOCTEMN peanizarii mpasa
JIOJIMHA Ha Pe3yJbTaTH TBOPYOI JisNIBHOCTI 1 oXxopoHu IB B ymoBax maHyBaHHS
1H(OpMAIIITHO-KOMYHIKAIIHHUX ~ TEXHOJNOTIH 1 EeKOHOMIKM 3HaHb. BoHu
IPYHTYIOThCS Ha KOHCTUTYLIMHUX LIHHOCTSX IpaB JIOJUHU, MPABOBOI JEP>KaBH,
PO3BUTKY J€MOKpaTii. IX BUBUEHHS, ponaraHja i BpaxyBaHHs B IPaBOTBOPYOCTI i
MPaBO3aCTOCYBAaHHI JO3BOJIATH YJIOCKOHAIIOBATH SK 3aKOHOJABCTBO, Y TOMY YHUCI1
KOHCTUTYIIIHE, TaK 1 IPaB0O3aCTOCOBHY MPAKTUKY JEP>KaBHUX OpraHiB, BUPIIIYBATU
CKIIaAHY TpolOsieMy 3a0e3neueHHs] KOHCTUTYLIMHUX MpaB JIOJUHU B HOBUX peanisx
1H(opMaliitHOTO CyCHiIbCTBA.

Y nioposoini 1.4 «Ilumenexmyanvna nacHicmes Kpizb npusmy KOHCMUMYYIUHOL
akcionoeiiy 3a3Hauy€Ho, IO JUIsl BU3HAUEHHS CYTHOCTI 1 3HaY€HHS KOHCTUTYIIHHO-
MPaBOBUX SIBUII] B OCTaHHI POKHM aKTHBHO 1 TUTITHO 3aCTOCOBYETHCS AKCIOJOTIUHUN
OiIXi 70  aHalizy 3MICTy  KOHCTHUTYIIH, TMoOyJoBaHUNW Ha  BHSBJICHHI
KOHCTUTYIIIHHUX IIIHHOCTEH 3 TOYKM 30py CYYaCHUX YSBJICHb KOHCTUTYIIIHHI
IIHHOCTI PO3TJIAJAIOTECS K OCHOBAa (OpMyBaHHA HOPHAWYHUX ITIJICH, SKi
BUCTYNAIOTh Y SIKOCTI KOHCTUTYILIMHO-NIPABOBUX IMIEPATUBIB HOPMATUBHOTO
pETyIIIOBaHHS.

BigmiuaeTses, mo mpoOieMa KoHcTUTylioHami3ail IB HamexuTh 10 HOBUX
HaIPSIMKIB Y Haylll KOHCTUTYIIHHOTO MpaBa, Kl MO3HAYMIIUCS B paMKax 3arajibHOro
KOHLIETITY ~ CNEeUM(PIKKM  KOHCTUTYL[IHHO-NPABOBOIO  PETYJIIOBAHHS B  yMOBax
1H(MOPMAIIHHOTO CYCHIBCTBA Ta €KOHOMIKM 3HaHb. CydacHi COIabHO-TOIITHYHI
peanii, MOB'A3aHl 3 MOMMPEHHAM 1H()OPMALIHHO-KOMYHIKALIMHUX TEXHOJOTIH,
3YMOBJIIOIOTh HE TIJIbKHM PO3IIMPEHHS c(hepu 3aCTOCYBaHHS KOHCTUTYIIMHOTO TpaBa,
a ¥ MepeoCMUCIICHHS HasSBHUX JOKTPUHAIBHUX TIOJOXKECHb 1 YCTAJICHHX IHCTUTYTIB
KOHCTUTYIIIHHOTO TIpaBa, TAaKUX, HAIIPUKJIIAJ, sIK IpaBa 1 cBoOoAM JroauHu. Ha myMKy
amepukaHcbkoro mnpodecopa k. Poy3eHa, TeXHOJIOTIYHI 3MiHU MPU3BEAYTH 0
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CYTTEBUX 3MIH KOHCTUTYHIMHUX HIHHOCTEH 1 IHCTUTYTIB Bxke 10 2030 p. Tomy B 1ux
yMOBaX, BHKOPHUCTOBYIOYM HOPMATHBHI NPUIUCH KOHCTUTYLIM, HEOOXiIHE
dbopMyBaHHS BIAMOBIAHOI MPABOCBIIOMOCTI MIOAO ITIHHOCTI mpaBa IB, HEoOXigHO
dbopmyBatu noBary J10 IB B cycninbCTBi 1 3aTBEpIKyBaTH MIpaBa aBTOpa SIK BAXKIJIUBY
KOHCTHUTYIIHHY LIHHICTb.

[ToniTika nep>kaBM TOBMHHA OyTH HalllJIeHa Ha (QopMyBaHHS IIOBaru 1o
TBOPIIIB IHTEJEKTyaIbHUX MPOAYKTIB, & TAKOXK Ha MPOIMAaraHay i po3’siCHEHHs cepe
IIMPOKUX BEPCTB 3HAYEHHS 1 I[IHHOCTI 1HTEJIEKTYyaJbHOI mpalli 3aco0aMu BHUXOBHOT,
OCBITSIHCHKOI MPAKTUKH Ta Tiap-AisiIbHOCTI.

Onniero 3 gopm dopmyBanHs noBaru a0 IB 1 mpomaranau ii MiHHOCTI cTajio
BUPOOJNIEHHSI OeporcasHux cmpameeiti 3axucty npaB IB Ta mnoemnanHs 3ycuiib
JIEp’)KaBHUX 1HCTUTYTIB 1 TPOMAISIHCHKOTO CYCHIJIBCTBA Y BUIAOL 0epAHCABHO-
npusamuozo napmuepcmea (Public Private Partnership), sixe MOKJIMKaHE BILUIUBATH
Ha CYCIJIbHY CBIJJOMICTh 1 KOOPJMHYBATH 3aXO0JU 3 PO3’SICHEHHS POJIi 1 3HAYUMOCTI
IB nnst mporpecuBHOTO pO3BUTKY JIIOJICTBA. Y MIAPO3JIUIL aHANI3YETHCS BIAMOBIIHUN
JOCB1JT 3aX1AHUX KpaiH 3 BUCOKUM CTylneHeM 3axucty IB.

Y niopo3zoini 1.5 «Ilumenexmyanvra 6nacHicmo 5K 06’ €KmM KOHCMUMYYIUHO20
pe2yno8antay KOHCTAaTOBAHO: i OO0’€KTIB, $KI OXOPOHSIOTHCA HOPMaMH
MAaTeHTHOTO 1 aBTOPCHKOIO MpaBa, XapaKTepHA npe3yMnyiss HASA6HOCMI MEOpUOoi
npayi, sKa BKJaJeHa aBTopaMH Yy iX cTBOpiHHA. KoHctutyliiiHe mnpaBo Ha
pe3yJIbTaTh TBOPYOi MISUIBHOCTI TICHO TOB’s3aHE 31 €680000010 meopuocmi SK
€J€MEHTOM KOHCTUTYIIHHOI CUCTEMH NpaB 1 cBOOOJ JIIOAMHU — LEW NPUHLUII
y3TOJIKYETHCS 13 3arajJbHUM MPHUHITUIIOM CBOOOJIU OCOOU, SIKUW OTPUMYE CBil CEHC
13 Teopil NPUPOAHMX TIpaB JIOAWHH. BCTaHOBIEHO, MO0 TOHATTA «CBOOOIA
TBOPUOCTI» MOKE€ BHUCTYHNATH 1 SIK HOPUHIHUI JYXOBHO-KYJIbTYPHOTO KHUTTS
JE€MOKpPAaTUYHOIO CYCHIIbCTBA, 1 K CYO’€KTHMBHE MPAaBO HA TBOPYY iSUIbHICTb.
KoncTtutymii 0araTh0X KpaiH TapaHTYyIOTh IMIPaBO CTBOPIOBATH JIITEPATYpHI,
XYyJI0’H1, HAYKOBI Ta IHIII TBOPH, MPOBOJAUTH HAYKOBI IOCHIIKEHHS, 3aiMaTHCS
1HIIOK TBOPYOIO JISUIBHICTIO Y BIJAMOBIIHOCTI 31 CBOIMH 1HTE€pPECAMU 1 3110HOCTAMMU.
Konctutyniiina cBoOosia TBOpPYOCTI JIIOAMHM, SIK TapaHTOBaHAa JEP’KaBOIO
MOXXJIMBICTB, CEpEeNl IHIIUX MPaBOMOYHOCTEH mependadae TpaBo Ha JAep>KaBHY
OIATPUMKY TBOPYOI JISJIBHOCTI; MpPaBO PO3MOPSKATUCS PE3YJIbTaTaMH TBOPUOI
mpail; MpaBO 3aXUINATH CBOOOAY TBOPYOCTI 1 PE3yjiabTaTW TBOPYOI Mmpami 1 iX
topuguyHoi Gopmu y Buriaai IB. Came 1 nmorika oOymMmoBuiia MOSIBY Y Cy4aCHHUX
KOHCTUTYIISIX TMOPSA 3 MPOTOJIOMIEHUM MPaBOM Ha pe3ybTaTH TBOPYOI MISITBHOCTI
HaJaHHsS cHeliaJbHUX TapaHTiii 3axucty I[B. PoOuTbca BHCHOBOK, WIO
KOHCTHUTYIIMHI  rapaHTii Ha  pe3yJdbTaTH TBOPYOi  MISUIBHOCTI  BBOJSTH
OCHOBOIIOJIOKHUW MPUHIMUII BCOI0 Cy4aCHOT'O 3aKOHOAABCTBA Mo B — nmonoxeHHs
npo Te, W0 BUKINOYHE HNpaAB0 HA pe3yabmam I[HMeNeKmyaivbHoi OisibHOCHI,
CMBOpEeHULl MEoOPUOoI0 Npayelo, NepeicCHO BUHUKAE Y agmopa, a A0 THIIUX 0C10 MOXKe
MepEeXOJUTH BiJ aBTOpa TIIBKKM 3a JOTOBOpOoM ab0 Ha IHIIUX IIiJCTaBax,
BCTAHOBJICHUX 3aKOHOM.
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AHani3 JOKTpUHAIBHUX JKEpe Cy4yaCHOr0 KOHCTUTYIIIHOTO MpaBa JJ03BOJIMB
aBTOPY AUCEPTaIiiiHOi pOOOTH 3pOOUTH BUCHOBOK PO ICHYBaHHS CyO’€KTHBHOTO
KOHCTUTYIItHOrO npaBa Ha IB. Tomy i#oro He cmin 3minryBaru 3 mpaBamu B, siki
BUHUKAIOTh 3 KOHKPETHUX MPABOBIAHOCHH, IO € OOOB’SI3KOBOI YMOBOIO
BUHUKHEHHS Taly3eBUX TpaB. Pasom 3 UM, KOHCTHUTYIIIHI mpaBa MOTPEOYIOTh
KOHKpeTH3alii Ta PO3BHTKY 3a JOMOMOTOI IMOTOYHOTO 3aKOHOJABCTBA, TOOTO
rajgy3eBux IpaB, 0e3 SIKUX BOHU PU3HMKYIOTH OyTH HepeanizoBaHuMU. Ha mpaxTuiti
el 63A€EMO38’5130K OCHOBHUX 1 2aNy3e8UX NpaAé CHmOCO8HO npeomemy OaH020
O00CNIOJNCEeHHS — BUKIUKAE  nompebdy V  KOHCMumyyionanizayii — cucmemu
3akonooasecmea npo IB.

OpHiero 3 CcKIagHUX TpoOJieM CydacHOi MpaBOBOi JIOKTPUHHM € Mpodiiema
HEB1IUY>KYBaHOCTI KOHCTHUTYLIMHOTO NpaBa JIIOJAUHUA Ha 1HTENEKTyaJbHY BIACHIThH
Ta MWOro MpUPOJHO-NIPABOBUN XapakTep. JlucepraHT mpONMOHYye B  SKOCTI
METO/IOJIOTIYHUX HACTAHOB KEPYBATHUCS IOJOKEHHAMH, MPUUHATAMU HA TPUILATH
n'satid cecii Komitery OOH 3 eKOHOMIYHHX, COIIaJbHUX 1 KYJbTYPHHX TpaB
3aysascenv 3aeanvnoco nopsaoky Ne 17 no cmammi 15 (1c) Mischapoonozo naxmy
npo eKOHOMIYHI, CcoyianvbHi [ KyabmypHi npasea. JleTanpbHuil aHami3 1bOrO
JIOKYMEHTY, MPOBEICHUN B JucepTallli, TPUBOAUTH 10 KIHIIEBOTO BHUCHOBKY, IO
[1IB nHe cmig 3MmimyBaTH 3 MOPUPOAHUM HEBIAYY)KYBAHMM NPaBOM JIOJUHUA Ha
TBOPUYICTH 1 KOPUCTYBaHHS i1 pe3ybTaTaMu.

Po3pin 2 «KoHcTuTynioHamizamisi iHTeJIEKTYaJbHOI BJIACHOCTI B
HAIlIOHAJILHUX MPAaBOBHUX CHCTEMAaX» CKIIAIA€ThCS 3 TPHOX MiAPO3ALTIB, B SKHX
PO3TIIIHYTa CydacHa JOKTpHHA KOHCTUTYIIOHATI3AIlT Ta METOOJIOT1YH1 M AXO0IU J10
il mocmimKeHHs, BU3HA4YeHI1 piBHI (opmamizaiii KOHCTUTYIIHHOTO TpaBa Ha IB y
KOHCTUTYIIMHUX TEKCTax KpaiH cBITYy (NepBUHHA KOHCTUTYIIOHAJI3AIlis),
OKpecJ€Ha pOJIb KOHCTUTYLIWHOIO MNpaBOCYIJs B KOHcTUTywioHamzauii IB
(BTOpMHHA KOHCTUTYI10HAJ13a111s]).

Y niopozoini 2.1 «Cyuacna OoxkmpuHa KOHCMUmMyyioHanizayii ma
MemoOo02iuHI ni0Xo0u 00 ii 00CNIOHCeHHs» 3a3HAYEHO, 110 XapaKTEPHOI PHUCOI0
Cy4yaCHOTO IPaBOBOTO PO3BUTKY € KOHCTHUTYI[IOHATI3allll TMPAaBOBUX CHUCTEM,
MOB’s13aHA 3 ICTOTHUM PO3IIMPEHHSM BIUIMBY KOHCTHTYIIIM Ha TPOIECH TPABOBOTO
peryitoBaHHs. BigmidaeTbcsi 301UIbIIEHHS 3HAYYIIOCTI KOHCTUTYIIIHHUX PEryJIsiTOPIB
JUIsl TIPAaBOBOTO BILIMBY Ha CYCHUIbHI BigHOCHMHU. [ToTpeba B KOHCTHUTYIIOHAI3alI1
oOyMOBJI€Ha HEOOXIAHICTIO 3a0€3MEYeHHS] €IHOCTI MPABOBOTO PETYJIOBAHHA 1
CTaOUIBHOCTI MPABOBOI cMCTEMHU. B Haylll KOHCTUTYIIHHOTO mnpaBa c(hopmyBaBcs B
3arajJbHUX pHCAaX KOHILENT KOHCTUTYLIOHAI3alli, SKUA € CKJIaJA0BOK Teopii
KOHCTUTYIIOHANMI3MY. [3 TepMmiHo-moHATTS (32 M.IL. Op3iX) KOHCTHUTYIlIOHATI3aAIlIs
PO3BUHYJIACH JO CTaJOi KaTeropii KOHCTUTYIIOHATICTUKUA. AHaI3 OCHOBHUX
TEOPETUYHUX TMIIXOIB /0 PO3KPUTTS CYTHOCTI KOHCTHUTYIIIOHANI3alii, AaHUN Y
MIIPO3/UI, TMOKa3zye, M0 Ha CHhOTOJHIIIHIA JEHb ICHYE IUTIOpali3M JYMOK 1
BU3HAYEHb CTOCOBHO 3MICTY CTPYKTYpHOI MOOYJIOBM Ta CHOCOOIB 31HCHEHHS
KOHCTHUTYIlIOHaMi3alii. B ToW ’e yac cepel HAyKOBIIB JOCATHYTUH KOHCEHCYC



18

BIIHOCHO MacmTabiB IbOTO SBHUIIA (MIETbCS TIPO  OXOIJICHHS KOHCTH-
TYI[IOHAJII3AII€}0 BCI€T MPABOBOT CHCTEMM), a TaKOX 3HAYYIIOCTI IS TOJAJIBIIOTO
KOHCTUTYIIIHHOTO PO3BUTKY KpaiH. BusHaHo, ™m0 JauHaAMIYHE HAMOBHEHHS
KOHCTUTYILIMHO-TIPABOBUX  JOCIHIPKEHb MPOOJIEMAaTUKOK  KOHCTHTYIIOHATI3alii
CIPHUATHUME TOTINOICHOMY BHUBYCHHIO TIPOIIECIB TIPABOBOTO PETYIIOBAHHS, 4, OTXKE,
OinbIl  €eKTUBHOMY BIUIMBY Ha IOPUIWYHY MNpakTUKy. [nsg 1imed gaHoro
JOCIIDKCHHST TPOIIOHYEThCS Taka CXeMa MeXaHI3My KOHCTUTyIlioHami3amii IB:
1) nepeunna abo ycmanosua KkoHcmumyyionanizayis, sika OB’ s13aHa 13 BKIIOYCHHSIM
B TEKCTH KOHCTUTYLIM muTaHb IB abo cnopimHeHuX 3 HEK SBUI SK 00 E€KTIB
KOHCTUTYIIIHHO-TIPABOBOTO  PETYJIOBaHHS; 2) emopunua abo inmepnpemayiina
KOHCMUmMYYionanizayis, aKa 31MCHIOEThCS B PE3yIbTaTl IsUTbHOCTI KOHCTUTYIIIHHUX
CYIiB 1 MPU3BOAUTH JI0 PO3IMIUPEHHS TEKCTYy KOHCTUTYIII 32 PaXyHOK TIIyMadeHHS
KOHCTUTYIIMHUX HOpPM. 3a TaKoOlO JIOTIKOI MOOY/IOBaHUN BHKJIAJA MOJATBIINX
P03 ILTIB.

Y migposgimi 2.2 «PiBHI Qopmamizanii KOHCTUTYUIAHOrO IpaBa Ha
IHTENIEKTYallbHy BJIACHICTh B KOHCTUTYIIMHMX TEKCTaX KpaiH CBITY (TI€pBHHHA
KOHCTUTYLIOHATI3AI[i51)» JAa€ThCsl MOPIBHSAJIBHO-MPABOBUI aHai3 HepBI/IHHOI (abo
HOPMAaTUBHO-3aKOHO/JAaBYOI)  KOHCTUTYI[IOHAJi3alli, fAKa  TOB A3YEThCA 13
3aKPIMJICHHSM Y TeKCTaX KOHCTHUTYIIIH MOJI0KEHB TIPO MPABO HA PE3yJIbTaTH TBOPUOT
nismpHOCTI  Ta [B.  Po3rmsaHyTi  perioHanmbHl  ocoOimBOCTI  (opmaizaii
KOHCTUTYLIIHOTO TpaBa Ha IB B kpainax €sponu (migposain 2.2.1) 1 JlatuHChKOi
Amepukn (migpo3ain 2.2.2), KOHCTUTYII SKUX MICTSITh HaWOUIBII MPOMHCaHI i
pO3rajly’k€Hl HOPMH IIBOTO 3MICTY Yy HPaKTHIll CBITOBOIO KOHCTHUTYI[IOHAJI3MY.
3a3HavyeHo, 110, MOYMHAIOYH 3 APYTOi MOJIOBUHUA XX CT., i BIUIMBOM MI>KHApPOJIHO -
MPaBOBHUX JIOKYMEHTIB IPO MpaBa JIIOJUHU Ta B YMOBaX T€XHOJIOTIYHOTO MPOTpecy
B110YBA€THCS 3aKPIIVIEHHS Ha KOHCTUTYLIMHOMY PiBHI CBOOOIM TBOPYOCTI 1 IpaBa
Ha pe3yJIbTaTH TBOPYOI MISNIBHOCTI B SIKOCT1 COI1aJIbHO-EKOHOMIYHUX 1 KYJIbTYpPHHUX
npaB. KoHCTaTyrOTbCsI BIAMIHHOCTI TEPMIHOJIOTIYHOIO 1 3MICTOBHOTO XapakTepy, a
TaKoX PI3HUI 00'eM BCTAHOBIIEHOIO HOPMATHBHOTO 3a0e3neueHHs mnpasa IB B
KoHcTUTYLIsIX. B Kpainax JlaTuHcbkoi AMepuKH, 30KpeMa, 3akpimieHHs npas [B B
KOHCTUTYLIMHUX TEeKCTaXx OOYMOBJIEHO CHEeHU(IKOI JATUHOAMEPUKAHCHKOTO
HEOKOHCTUTYIIOHANI3MY 3 MOro OCOOJMBUM akKIEHTOM Ha MpPaBO3aXHCHIN
npobmeMaruii. Y 3B’SA3Ky 3 IIUM TPOMOHYETHCS TEPIIMA Y BITYU3HIHOMY
IPaBO3HABCTB1 3MICTOBHUM aHal13 HEOKOHCTUTYIIOHATIZMY.

YV niopo3oini 2.3 «Ponb KOHCMUMYYIIHO20 Npagocyoodss 6 KOHCHUMY-
yionanizayii iHmMeneKmyaibHol 61ACHOCMI 8 HAYIOHANbHUX NPABOBUX CUCMEMAX
(6mopunna KoHcmumyyionanisayis)» 3a3HadyeHo, mo ansi IB koHcTuTyuilHI Cyau
BUKOHYBaJIM POJIb HOBUX TIO3UTHBHUX T€HEpPATOpiB 1€ 1 MIAXOMIB Ha T
iHdbopmaTu3aiii 1 IHHOBAIIMHOTO PO3BHUTKY CYCIIJILCTBA. BTOpHMHHA KOHCTH-
TyLlOHaNI3allld Ma€e BaXKJIMBIIIE 3HA4Y€HHs Ui npaBa IB B ymoBax, KoJd BIJICYTHS
€IVHA 3arajJbHOMPUIHATA Je(IHIMIS [HOTO TMOHSTTS, MPEIMETOM CIIOPIB €
OCOOJIMBOCTI MPAaBOBUX PEXKHUMIB 1ii BHJIB, a TaKOX MAalOThCS MPOTaIMHU Y
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3aKOHOAABCTBI, ockinbku I1IB BuCTymae sk Mojoauil MpaBOBHM 1HCTUTYT, SIKUN
aKTUBHO po3BUBaeTheA. [IpoBenennii y miaposnuii aHamiz copaB 3 IB BepxoBHoro
Cyny CHIA, Koncturymiitnoi Pagu ®panmii, koHctutymiitnux cyaiB HimeuyunHwu,
Agctpii, JIutBu, Pocii, kpain JIaTMHCHKOI AMEpPUKH JTO3BOJIMB JINTH 10 BUCHOBKY,
0 3MICT JiSIBHOCTI KOHCTUTYHIMHHMX cyaAiB y cdepl KoHcTuTyuioHamzamii B,
MO>KHA 3BECTH JO CHIIAYIOUOro: TIYMAauy€HHS BIAMOBIIHUX MOJIO)KEHb KOHCTHUTYIIIM,
BUSIBJICHHSI TPABOBOI HEBU3HAYEHOCTI Y MPABOBOMY PETYJIIOBAHHI OKPEMUX MUTAHb Y
chepi IB; Bu3HaHHA 3akoHY ab0 3aKOHOIOJOKECHHS TaKWM, IO HE BiJNOBiAa€E
KOHCTHUTYIIIl; 3BE€pPHEHHSI YBaru Ha HEOJHO3HAUYHICTh MPABO3aCTOCOBHOI MPAKTUKH 3
nuTadb [B; miaTBepmKEeHHS KOHCTHTYIIHHOTO TpaBa [B; BimHOBICHHS iependadeHnX
KOHCTUTYIIIEI0 TOBHOBaKEHb 0CI0 Ha BHUKOPUCTAHHA  peE3yJibTaTiB  CBOEl
1HTeNeKTyalbHO1 NismbHOCTI. KoHcTuTyiionamnizaiis IB B mpolieci KOHCTUTYIIHHOTO
CyJIOYMHCTBA Maja HACIIAKOM BHPOOJICHHS IEBHUX METOJIOJOTIYHUX IIXOMIB 1
OI[IHOYHUX KPUTEPIiB JUIsl BUPIIIECHHS cIipaB. B monxansiioMy BOHU OTpUMYBAJIU
CYCIUIbHHMI PE30HAHC 1 BIUTMBAJIM HA KOHCTUTYLIMHE MPaBOCYAIS 1HILIUX JIEPHKaB.

Koucrurymivtnuit Cyn YkpaiHu 10 OCTaHHBOTO 4Yacy MPaKTHYHO HE MaB
YCTaJIEHO1 ITPAKTUKHU y crpaBax monao IB.

Pozain 3 «KoHcTHTYHiHHO-TIpoLecyaibHe 3a0e3le4eHHs] NMPaBa JIIOAHMHHA
Ha pe3yJbTAaTH TBOPYOI JiSVIbHOCTI Ta IHTEJIEKTYaJbHY BJIACHICTH SIK (aKkTop
KOHCTHTYUiOHAJI3aliD» CKIIAJa€eThCs 3 JABOX MIAPO3JUIIB, B SKHUX PO3KPUBAETHCA
aBTOpCbKE OayeHHS MOXKJIMBOCTEH BHKOPHUCTAHHS B TIpoleci 3a0e3leyeHHs 1
MPaBOBOTro 3axUCTy IB KOHCTUTYLIHHO-IPOLIECYATBHUX HOPM.

YV niopozoini 3.1 «llonammsa KoHcmumyyitinoco npoyecy i 1020 Gopmy»
BUCBITIIOIOTBCS  ICHYIOUM JTOKTPUHANBHI MIAXOAM JO BHU3HAYCHHS TOHATTSA
KOHCTUTYIIIHHOTO mporecy. ChopMmyaboBaHl B 3arajbHii Teopli ImpaBa MOJOKEHHS
Mpo HEOOXIAHICTh CYBOPUX MpolieAypHO-TpoliecyadbHux ¢GopMm  peamizamii
MaTtepiaabHOrO MpaBa 3aKpIMWIKCA Y CyYacHi mpaBoBiil gokTpuHi. [IponecyanbHo-
MpaBoBa OCHOBAa MEXaHI3MYy peai3allli KOHCTUTYLIMHUX TpaB 1 cBOOOJ JIOJUHM 1
IrpOMaJITHUHA € HAJ3BHYAHO BaXKJIMBOIO JIJIS iX BTIUICHHS B JKUTTS 1 3a0€3MEUYCHHS
JOTPUMAHHS y  TpaBO3acTOCOBHIM  mpaktuii. OTke, HOBITHS JOKTpUHA
KOHCTUTYI[IHHOTO MPOIIECY HE TIJIbKHU aKLEHTYE yBary Ha FOPUCIUKIIIHIN CKIIaI0BIN
IILOTO sIBHINA (KOHCTUTYIIIHHOMY MPaBOCY/J1), @ CTaBUTh MUTAHHS MPO HASBHICTDH
CUCTEMHOTO KOMIUIEKCY KOHCTUTYUIMHUX MPOUEAYp, 3aAITHUX y IpaBopeami3anli.
JIist minedt 1aHoro JAOCHIIPKEHHS TMPUHIMUIIOBO BAXKIWBHM € TIOJIOKEHHS IPO
MDKTaTy3eBUH XapakTep KOHCTUTYLiHO-ponecyanbHoi ¢opmu. Lle o3Hauae, mo
MOPSIIOK peanizaiii cy0’eKTaMu KOHCTUTYLIMHUX MpaB 1 000BSA3KIB PErIAMEHTYETHCS
HE TUIBKM HOPMaMHU KOHCTHTYIIMHO-IIPOIIECYaTbHOTO IMpaBa, a W MpOIECyaIbHUM
3aKOHO/JABCTBOM IHINUX Taldy3ei MpoIeCyallbHOTO TpaBa (y HAIIOMY BHITQJKy —
IIUBLILHOTO, aIMIHICTPATUBHOTO, KpUMIHAIBHOTO). OTXKE, MH MOXEMO BHU3HAYHUTH,
10 MPOIECYaTbHO-IPABOBUMH TAPAHTISIMU MPAB HA PE3YyJIbTaTH TBOPYOI AISUIBHOCTI
ta IB BHUCTymawTh 3aKpilieHi Ha KOHCTUTYIIIHHOMY Ta 3aKOHO/JABYOMY piBHI, a
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TAaKOXX PIBHI MIJA3aKOHHUX HOPMATHBHO-IIPABOBHUX AaKTIB, MPOLEIYypU 3IIHCHEHHS
0oco0aMu CBOIX 1HTEJIEKTYaJbHUX MPaB.

YV niopozoini 3.2 «Koucmumyyitini Hopmu-eapawmii  npagé JOOUHU i
2POMAOSHUHA 8 cucmeMi 3abe3neyerHs KOHCMUmyyiiHo2o npasa Ha iHmeieKmyaibHy
gnacHicmvy JOCIIPKYIOTBCS KOHKPETHI BHIAJKA BHUKOPUCTAHHS MPOIECYaTbHUX
HOPM KOHCTUTYIIIH 3arajbHOTO XapakTepy i 3a0e3ledeHHs MpaB JIIOJAUHU Ha
pe3ynbTaT TBOpUOi AistibHOCTI Ta IB. Tlpu upomy nucepranTka BUXOIWIA 3
PO3YMIHHSA TOTO, IO KOHCTHUTYII 3apyODKHUX KpaiH, mepeadavyaroud TapaHTii Mo
3a0€3IeUCHHIO TpaBa Ha pe3yIbTaTh TBOPUOI JIsUIBHOCTI Ta mpasa IB, ¢gikcyroTs ix
nepefyciM K OOOB'I3KM JAepxaBu B jaHiit cdepi (nioposzoin 3.2.1). Ix moxua
MOJUTMTH Ha JBI TPYIH: 3arajibHO-NPABOBI Ta CICHialbHI: HEpIIl — MOJATaloTh B
TOMYy, IO JepkaBy 3000B'SI3aHO TapaHTYBaTH BECh KOMIUIEKC IIpaB JIIOAWHH,
YaCTHMHOIO SIKOTO € TMPaBO Ha pe3yibTaTH TBOpUOi AisuibHOCTI Ta IB; nmpyri — y
BUKOHAaHHI (PYHKIIIH 3 3aKOHOAaBYOro 3abe3nedeHHs npasa IB (niopozoin 3.2.2),
MPaBOBOMY 3aXMCTI PE3yibTaTIB TBOPUOi MisuibHOCTI Ta IB y ropucaukuiifii
(niopo3zoin 3.2.4) Ta HEWOPUCAUKUINHIN (nidpo3din 3.2.6) dopmax, CTBOpPEHHI
KOHCTUTYL[IHHUX YMOB JUISl AISUTbHOCTI cHeliani3oBaHux cyiB 3 IB (niopozoin 3.2.3),
MO>KJIMBOCTEH BUKOPUCTAHHSI KOHCTUTYIIMHUX 3a00pOH Ta OOMEXEHb MpaB JIIOIMHU
AK TIAIPYHTS UMBUIICTHYHUX OOMEKEHb MPaB y aBTOPCHKOMY Ta MAaTEHTHOMY IpaBi
(nioposzoin 3.2.5).

KoHcTuTy1i#HI rapaHTii BU3HAYAIOTh 3araJIbHUNA KOHIENTYIBHUN MiAXiA 10
3MicTy KOHCTHTyILi#HOro mpaBa IB mono pe3yibTaTiB TBOpUOi AismpHOCTI. Moro
MOXHa OyJio 6 BHU3HAYUTHU SK OCOOJHMBI 1HTEJNEKTyaldbHI NMPAaBOBIIHOCHHHU, TOOTO
CyCHiJIbHI BITHOCHHH, SIKI BU3HAYAIOTh MPABOBUI CTaTyC 0COOU SIK TBOPIIS TBOPUYUX
pe3ysbTaTiB, a TaKOX IIpaBa 1 OOOB’A3KM I1i€l 0OCOOHM, B3aEMOBIJTHOCHHH 3
CYyCHIJIBCTBOM 1 JEpP)KaBOK 3 NPUBOAY 00’e€kTiB mpaBa IB, skuM 3akoH Hanxae
MPaBOBE 3HAYEHHS Y SIKOCT1 pe3yJIbTaTiB TBOPUOI JAISIILHOCTI.

Po3ain 4 «€BponeiicbKui 10CBIA HAAHALIOHAJIbHOI KOHCTUTYLiOHAI3ALil
IHTEeJIEeKTYaJIbHOI BJIACHOCTI i HMOro 3Ha4YeHHA /I YKpPaiHU B yMoOBax
€BpOiHTerpamii» CKJIAJaeThCs 3 ABOX MIAPO3AUIIB, y AKUX TOCIIIKYIOTHCS MPOIIECH
koHcTuTylioHam3anii IB B €Bponeiicbkomy Coro31 Ha HaJHALIOHAJIBHOMY DPIBHI Y
nBox (opmax: 1)mepBUHHOI KOHCTUTYIIIOHAJI3AIlT Y TEKCTaX YCTAHOBYMX JIOTOBOPIB
€C, 2) BTOpUHHOI KOHCTUTYLIOHAJI3allli, MOB’si3aHO0 3 HisuibHICTIO Cyny €C.
3a3Ha4eHO BAKIIMBICTh €BPONEHCHKOIO TOCBIAY B IIbOMY HANPSIMKY JJi Y KpaiHH.

YV niopozoini 4.1 «Ilumenexmyanvua 61acHicms 8 NEPEUHHOM) 3AKOHOOABCMGI
€sponeticokoco Coro3y» PpO3TIAHYTa ICTOPUYHA TMOCTIJOBHICTh 3aKpIIUICHHS Ta
3MICTOBHA CKJajioBa mpasa IB B yctaHoBuuX q0roBopax €Bpocoro3y, siki GopMyroTh
TaK 3BaHe nepBuHHE npaBo €C 1 3a CBOEIO CYTTIO, 3MICTOM 1 3HAYEHHAM MOAIOHI 10
KOHCTHUTYIIIN HalllOHAJIbHUX JepkaB. Ha nmux miacraBax BKiItoueHHs HOopM mpo IB B
TEKCTH YCTAaHOBUMX JOTOBOPIB MOXe OyTH BH3HA4Y€HO SK T[EPBUHHA
KoHcTuTymioHam3amis IB B €Bponeiickkomy Coro3i. OcoOiuBe 3HAYCHHS Mo
B11I00pakeHHsA MoyokeHHss npo 3axuct IB y u.2 cr.17 Xaprii OCHOBHUX IpaB
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€pomneticekoro Coro3y, sika 3a ymoBamu JlicaOOHCBEKOTO TOTOBOPY OyJia J0JaHa 0
YCTAaHOBYMX JIOTOBOPIB 1 Halylla CTaTyCy JNOKYMEHTY KOHCTUTYI[IHHOTO XapakTepy.
Y cr. 13 Xaprtii po3aity «CBoOOau» MTPOTOJOMIYETHCS CBOOOMA XYAO0KHBOI
TBOPYOCTI 1 HayKOBO-JIOCJIHOT AISJIHOCTI, MOB’SI3aHUX 3 3aXHCTOM IIpaB TBOPIIIB
IHTEJIEKTYaIbHUX TPOJIYKTIB. MarOThCsl OKpeMi HOPMH, SIKI BiOOpakaroTh CydacHi
TEHJICHIIIi PO3BUTKY HAayKOBO-TEXHIYHOI'O IMPOTPECY 1 BCTAHOBIIOIOTH OOMEKECHHS
naTEeHTYBaHHS (HANpUKIad, 3a00poHa Ha KJIOHYBAaHHS JOJAChKHUX icTOT). [lonoxkeHHs
npo IB Oynu BKItOUeHi B TeKCT [Jo2cosopy npo 3anposadxicenns Koncmumyyii 0
€sponu (Koncmumyyii €C) 2004 p. 1 xoua Koucmumyyis €C He craja JIiI0YUM
IOPUIUIHUM JTOKYMEHTOM, BaXJIMBE METOJIOJIOTIYHE 1 CBITOIVISIHE 3HAYCHHS MaJld
nosioxkeHHs ct. [1I-176 npo eBpomneiichki npasa IB 1 komnereniito Coro3y npuiMartu
BIJITTOBI/THI 3aKOHU 17151 3a0€3MeUeHHS OHAKOBOTO 3aXUCTy npaB IB B Mekax Bchoro
Coro3y, a TakoX JUIsl CTBOPEHHS LIEHTPAJII30BaHOI CUCTEMHU BU3HAHHS, KOOPIWHAIII]
Ta HATJISAIY».

[TonoxeHHsT ycTaHOBYUMX JOTroBOpiB 1 XapTii ocHOBHUX npaB €C MaroTh
npsiMuil 1 Bce OUTbII aKTUBHUU BIUIMB Ha (OpMyBaHHS BTOpUHHOTrO mpaBa €C B
chepi IB (permameHTH, AWPEKTUBH, pIMIEHHS) 1 MPaBO3acTOCOBYY MisSIIBHICTH
BimoBigHUX opraHiB €C.

YV niopozoini 4.2 «3axucm ocunosnux npas 6 npaxmuyi Cyoy €C y cnpasax 3
IHmMeNeKmyanbHoi  61acHOCmi»  ApPTYMEHTYEThCS TOJIOKEHHS MNP0  HAsBHICTb
BTOpUHHOI KoHcTHTyioHam3anii IB B €C 3 ormany Ha Te, mo Cyn €C (Court of
Justice of the European Union), sik HaiiBumia yanka cyaoBoi cuctemu €C, BUKOHY€
TakoXX (PyHKIIIT KBa31IKOHCTUTYIIMHOTO Cyly, X04a 1 0€3 BIAMOBIAHOTO (OpMaTBLHOTO
3akpimieHHs. Jlo kommereHuii Cyay BXOAMTb HE TUIBKM PO3IJSA  CHOPIB, IO
BUHHUKAIOTh Ha OCHOBI1 JoroopiB €C, ane 1 TIIiyMaueHHS caMuX J0ToBOpiB. B xomi
ICTOPUYHOTO PO3BHUTKY MOTO pIlIEHHS HAa0yJIu XapakTepy OOOB’SI3KOBOrO CYJOBOIO
IPELECICHTY.

Ho 2007 poxy Cya €C y cnpaBax 3 IB ocHOBHMII yrop poOMB Ha 3aXHUCT 3
TOYKHM 30py IpaBui BHYTpiHbOro puHKy €C. Ilpu po3risal crpaB BpaxOBYBAJIUCA
HOpMU BTOpuHHOTO TipaBa €C 1 MikHapoaHux yron (Hampukian, Yroau TPIIIC,
Horosopis BOIB 3 aBTopcbkoro npasa). OcHOBHI npaBa ()aKTHUHO ITHOPYBAJIMUCH 1
BUBOMINCH 32 Mexi mpaBa €C. Y 2008-2014 pp. micns npuitasTTs JlicaOoHCHKOTO
JIOTOBOPY CTaH CIIpaB MOCTYIOBO 3MiHIOBaBcs. B pimennsx Cyay nmoyanu 3’ siBIASTUCS
o0OepexH1 (OPMYITIOBAHHS MPO «CIPABEIJIMBUNA OanaHC MpaB» y BIAMOBIIHOCTI 3
3akoHomaBcTBoM €C. Y Bimomiii crpasi Scarlet ( CrpaBa C-70/10 Scarlet Extended
SA npotu Oenbriiicbkoi CHIJIKM aBTOPIB-KOMIIO3UTOPIB 1 BHJIABIIIB) BKE€ B MOBHIN
Mipi OyB 3aCTOCOBaHMI KOMIUIEKC MOCHJIaHb Ha CTaTTi XapTii ocHOBHUX mpaB €C
(4.2 cr. 17 — 3axuctr IB, ct. 16 — cBOoOOma BeneHHs Oi3HeCy, CT. 8 — 3aXHCT
MEePCOHANIBHUX JIAaHMX, CT. 11 — cBOOO1a BUpaKEHHS MOTJISIIIB).

B migpo3ainl gaHa XapakKTepucTUKa BIUIMBY pillieHb €BPONENCHKOrO Cyay 3
MpaB JIOJUHU 1 TONOKEHb KoHBeHyil npo 3axucm npas aro0uHU i 0CHOBONOIONCHUX
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c60600 Ha no3utiii Cyay €C B nutanusx 1B Ha ¢oni ckinagnux npoOieM npueIHaHHsSI
€C no miei Konsemii.

[IpoanamizoBadi y po3miiai 0COOMMBOCTI KOHCTHTYIIOHAmi3amii mpaBa IB B
€BpOCOI031 BAXKIMBO BPaXxOBYBaTH B IPOIIECI TPUBAIOYOI ajamnTallii 3aKOHOJaBCTBA
VYkpainu g0 3akonomaBctBa €C B cdepi IB. OcobmuBo 1me cTOCyeThCs MHUTaHb
PO3BUTKY HUGPOBOT €EKOHOMIKHU B paMkax Kownyenyii po3eumxy yughpoeoi ekonomiku
ma cycninecmea Yxpainu Ha 2018-2020 poku. OpieHTanis Ha 3a0e3MEUYCHHS
dbyHIaMeHTaNbHUX TpaB Mae OyTH TPOBIAHOI B (QOPMYBaHHI MOTOYHOTO
3aKOHO/JABCTBA YKpaiHM 3 aBTOPCHKOTO MpaBa 1 CYMDKHHUX IIpaB, MPOMHCIOBOI
BJIACHOCTI, KOJIGKTHBHOTO YIIPABJIiHHS MIPaBaMU, 3aXUCTy MpaB B PyCii HAOIMKEHHS
roro g0 3akoHojaBcTBa €C, 110 nependadyeHo yMoBaMU Yeoou npo acoyiayiro misic
Ykpainoio ma €sponeticokum Corozom.

BUCHOBKHA

[IpobGnema koHcTUTyIIOHAMI3aIl [B HaneXuTh 10 HOBUX HANpSIMKIB y HayIli
KOHCTUTYI[IHHOTO TIpaBa, SKI TO3HAYMJIMCS B paMKaxX 3arajbHOTO KOHIENTY
cnenupikKd KOHCTUTYIIHO-IIPABOBOIO PEryJIOBaHHS B YMOBax 1H(OpPMAaIIiHHOTO
CYCIIUJIbCTBA Ta €KOHOMIKHM 3HaHb. JI0 OCHOBHHUX pe3yibTaTiB AOCHIKEHHS MOKHA
BITHECTH TaKl:

1. XapakTepHOO  PHCOI0  Cy4acCHOr0  MpaBOBOTO  PO3BUTKY €
KOHCTHUTYI[IOHAJI3allisl MPaBOBUX CHCTEM, TOB’S3aHa 3 ICTOTHUM PO3IIUPEHHSIM
BIUIMBY KOHCTUTYIIH Ha TPOLIECH TPAaBOBOTO PETyNIOBaHHsS. BinMiuaerbes
3017IBIIEHHS] 3HAYYIIOCTI KOHCTUTYIIMHUX DPETYISATOPIB ISl MPAaBOBOTO BIUIMBY Ha
CYCIUJIbHI BiJHOCHMHMU. B KOHIENTyalbHOMY IJIaHI TEOPETHUYHUU aHaji3 MpOIIECiB
KOHCTUTYI[IOHATI3a1li 0a3y€eThCs HA BUAICHH] ABOX ii THIIB — BHYTPIIIHBOI, TOOTO B
pamMKax OKpEMHX IIpaBOBUX CHCTEM, 1 HAaJHAIIOHAJIbHOI, TMOB’S3aHOI 3
KOHCTUTYI[IOHATI3AIE0 MIDKHAPOJHOTO TMpaBa 1 CTAHOBJIEHHSM TJIOOAJIBHOIO
KOHCTUTYI[IOHAMI3My. JlaHa poOoTa pO3KpUBaEe OCOOJMBOCTI  BHYTPIIIHBOI
KOHCTHUTYIIIOHAJI3aI[il HA OCHOBI BUKOPUCTaHHS MOPIBHSUIBHO-TIPABOBOTO METOMY 13
3aJly4eHHSIM [PAaBOBOIO MaTepialy pi3HUX KpaiH cBITy. B sKkocTi (eHomeHy
30BHIIIHBOI KOHCTUTYIIIOHAJI3AIlT PO3TJISHYTIN Mpoilec KoHCcTUTyIioHam3ali 1B y
€C B Mexkax crienu(pivyHOl MPaBOBOi CUCTEMH HATHAI[IOHATILHOTO XapaKTepy.

2. Ilotpeba 'y  KOHCTUTYyIIOHami3amii  OOyMOBJI€HAa  HEOOXIIHICTIO
3a0€e3IMeueHHs €JHOCTI TPAaBOBOTO PETYJIOBAHHS 1 CTa0UTBHOCTI MPABOBOI CHUCTEMH.
KoHcTtuTynionamsauisi nepeadayae HaCMYEHICTh KOHCTHUTYLIMHUMU HOPMaMH Ta
MPUHIIAIIAME  yCiX cdep CcoIlambHO-MPaBOBOro OyTTs cycmiabcTBa. CycmiibHI
MPOLIECH, ¥ CBOIO YEpry, BIUIMBAIOTh HA XApPaKTEP 1 3MICT KOHCTUTYLIHHUX HOPM,
CHOPUSIOTh PO3IIMPEHHIO KoJIa 00’ €KTIB KOHCTUTYIIHWHOTO perymoBaHHs. Tax
CTaJ0Cs 3 IHTEJNEKTYaAJIbHOIO BJIACHICTIO, SIKa HA TJ1 PO3BUTKY HAYKOBO-TEXHIYHOIO
mporpecy 1 MIABHUIIEHHS ii coliaJibHOI (PYyHKIII SK (QaKTopy CTUMYJIOBAHHS 1
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OXOPOHHM PE3YJIbTaTiB TBOPYOI ISUIBHOCTI, 3HAWIUIA BiMOOpAXKEHHS B HOpPMax
KOHCTHUTYIIIN.

3. CywacHi KOHCTHTYIII [iIOTh B HOBHX COIllAIbLHAX  YMOBaX,
JNEeTepPMIHOBaHUX 1H(OpPMATHU3AIIEID, KOMIT FOTEpU3AIli€l0 1 TMEepPexoJoM 0
BUCOKOTEXHOJIOTIYHUX BUPOOHUITB. EKOHOMIYHI 1 TEXHOJIOTIYHI MEPETBOPEHHS
CY4YaCHOCTI JIONIOBHIOIOTHCSI PO3BUTKOM MPaB JIOJUHU, JEMOKPATHU3AIIEI0 MPABOBOI
Jep>KaBU, BU3HAHHSAM OCOOMCTOTO 1HTEpecy JoIUHH. JIroguHa-TBOpElh MOCTA€E Y
IEHTPl CydYacHOi mporpamMu po3BUTKY. KpeaTuBHICTH 1 3A10HICTH 10 TBOPYOCTI
CTalOTh €JIEMEHTaMU MPABOBOTO CTaTyCy OCOOH, SIKI MOTPEOYIOTh KOHCTUTYILIMHOTO
3abe3rmeueHHs. 3ampolOHOBAHUA y JAHOMY JOCIHIJKCHI aHTPOTOJIOTTYHUHN ITiIX1T
O3Hayae, 10 3a0e3neueHts i OXOPOHA NPasa IHMEAKMYAlbHOI 61ACHOCMI NOBUHHI
NPOBOOUMUCS 3 NO3UYill 2apanmy8anHs npae ocoou. I'ymaHizallisi, «OJIOAHEHHS
npaBa 1 3aKOHOJIABCTBA € MPOBIAHOIO TEHACHIIEI0 CYYaCHOTO MPAaBOBOI'O PO3BUTKY.
[IpuHuUn TyMaHi3My € KOHCTUTYIIMHMM MPUHIMIIOM, 3TIIHO 3 SKUM JIFOJAWHI
HAJa€ThCsl CTaTyC aOCOJIFOTHOI IIHHOCTI y CYCIUIBCTBI, BU3HAEThCA il MPaBO Ha
BUSIBJICHHSI 1 PO3BHUTOK CBOiX 3710HOCTEH, 3a0e3MeuyeThCs 3axXUCT IHTEPECIB 1
CTBOPIOIOTBCS YMOBH [JIs peajizalii TBOPYOro MOTEHLIaNy. 3aKpIiIJIEHHS LbOTO
NPUHIMITY ¥ 3aKOHOAABCTBI 3 IB € nposiBoM KOHCTUTYLIIOHAI3a111{, HAIIOBHIOE HOTO
FYMaHICTUYHUM  3MICTOM 1  MIANOPAJKOBYE Il 3a0e3leuYeHHs  MpaB
1 CBOOO/I JIFOANHMU.

4. Merononoris MPOBEAECHHOTO JTOCJI1IKEHHS 0a3yBanach Ha
aKCiOJOTIYHOMY TMIiAXOJl JO aHami3y 3MICTYy KOHCTUTYIiH, NoOyJZOBaHOMY Ha
BUSIBJICHHI KOHCTUTYIIMHMX I[IHHOCTEH. 3 TOYKM 30py CYYaCHUX YsBIEHb
KOHCTUTYIIIHI I[IHHOCTI PO3IJIANAIOTHCS SIK OCHOBAa (OpMyBaHHS IOPUAMYHUX
[UIeH, SIKI BUCTYMAIOTh Y SAKOCTI KOHCTUTYI[IHHO-TIPABOBUX IMIIEpATHUBIB
HOPMATUBHOTO PEryJIOBaHHS. 3BEPHEHHS ACp)KaBU JO0 Ti€i YW I1HIIOI CUCTEMHU
KOHCTUTYLIMHUX IIHHOCTE OOYMOBJIEHO iX CHCTEMOYTBOPIOIOYMM XapaKTEPOM.
BoHu cnyryroTh nMpaBOBOIO OCHOBOIO AEP>KaBHOCTI, BU3HAYAIOTh CTpaTEriyHl Midl 1
IHTEpECH KpaiHU.

5. IB B ymoBax iHGOpMAIIHHOTO CYCHUIbCTBA 3a0e3leuye pPO3BUTOK
HayKOBO-TEXHIYHOT'O MPOTPECy 1 TUM BU3HAYA€ PO3BUTOK CycHiIbcTBa. BoHa crae
TaKUM YHMHOM COIIQJIbHOIO IHIHHICTIO, 3a0€3MEYEHOI0 KOHCTUTYIIHHUM 3aXHCTOM.
B po6oTti obrpyHTOBaHO MONOXKEHHS PO [B K cyyacHy KOHCTHUTYLIMHY IIHHICTb,
10 cTae Oarom, sike CIPUUMAEThCS K HaMOUIBII 3HAUYIIE, BAXKJIUBE 1 000B'SI3KOBE.
He3Baxkaroun Ha Te, 110 KOHCTUTYLIMHI LIHHOCTI MOXYTh MaTH HalllOHAJbHE
3a0apBIICHHS 1 3aJI€3KAaTH BIJl ICTOPUYHUX TPAIULINA 1 HAI[IOHATBHOT KOHCTUTYLIIHHOT
KyJbTYpH, B yMOBax riobaimi3zaiii (popMyIOThCS 3arajibHi O3HAKH YHIBEpPCAIbHOI
KyJbTYpU KOHCTUTYIIOHaN3My, Ae¢ IB BucTymae B SKOCTI 3arajJibHOBHU3HAHOT
IIHHOCTI. Y HOBIM iepapxii KOHCTUTYUIMHUX I[IHHOCTEeW 1H(OpMAIitHOTO
CYCIUJIbCTBA MOPSI/ 3 IHTEIEKTYAJIbHOIO BJIACHICTIO OJ{HE 3 TPOBIIHUX MICIIh TTOCIIA€
cBO0OJIa TBOPYOCTI, sika 3abe3neuye 3axUCT pPe3yibTaTiB TBOPYOI AiSUIBHOCTI,
00'€eKTUBOBAaHUX B I1HTEJEKTyaJbHIM BIACHOCTI. PO3yMiHHS 1 NpaBWIbHUN OOJIIK
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KOHCTUTYIIMHUX IIHHOCTEW BaXKIWBI SK JJIA 3aKOHOMABYOI JiSTIBHOCTI, TaK 1
IPaB0O3aCTOCOBYOI MPAKTUKH, 30KpeMa, KOHCTUTYIIMHUX CYIIB, GOPMH IIsIIBHOCTI
SKUX HAMOBHEHI KOHCTUTYIIIHHOIO aKCIONOTi€0 (KOHCTUTYIIHA 1arHOCTHKA,
reHEpPYBaHHA KOHCTUTYIIMHUX IIHHOCTEH, (OpMyBaHHS BHUXIJIHMX 3acaj ix
BUKOPHCTAHHS OpraHaMy 3aKOHOJaBY0i, BAKOHABYOI Ta Cy0BOI T'JIOK BJIAJIN).

6. BukopucToByrouM HOpPMATHBHI NPHUIHUCH KOHCTUTYIIM, MOTpiOHE
dhopMyBaHHS BIAIIOBIAHOT PaBOCBIIOMOCTI mo0 IiHHOCTI IB. TlomiTuka nepxaBu
MOBUHHA OYyTH HAaIlJICHa Ha BWXOBAaHHS IOBAard A0 TBOPIB I1HTEICKTYaJbHUX
OPOJIYKTIB, a TaKOX Ha IMpomaraHay 1 po3’sSCHEHHS cepej] MIHUPOKUX BEpCTB
3HAUEHHSA 1 LIHHOCTI IHTENEKTyaJbHOi mpail 3aco0aMu BHUXOBHOI, OCBITSHCHKOI
IpPaKTUKKU Ta Mmiap-AisyibHOCTI. B poOoTi HarosjomeHo Ha HEOOX1AHOCTI MO€ETHAHHS
3yCUJIb JEpKaBHUX I1HCTUTYTIB Ta TPOMAJSIHCHKOTO CYCHIIBCTBA Yy BHIJISIL
Jep>KaBHO-IIPUBATHOI'O MAapTHEPCTBA, SKE IOKJIWMKAHE BIUIMBAaTH HA CYCIUIbHY
CBIJIOMICTh 1 KOOPJIMHYBATH 3aXOJU IO PO3’ACHEHHIO poii 1 3HauumocTi IB nmms
MPOTPECUBHOTO PO3BUTKY JrOJACTBAa. HaBedeHi 1 mpoaHani3oBaHi KOHKPETHI
PUKJIAU TAKOTO MapTHEPCTBA B 3apyOIKHUX KpaiHax.

7. 3wmictoBHUI aHam3 IB B SKOCTI 00’€KTY KOHCTUTYLIHHOTO PEryJFOBaHHS,
NPOBEACHUN HAa OCHOBI MDKHAPOJHO-TIPABOBUX JOKYMEHTIB 3 TIpaB JIOJUHU 1
JNOKTPUHAJBHUX JIKEpeN, a€ MACTAaBU CTBEpKyBaTH, 1o [1IB He ciig 3MimryBaTu
3 MPUPOJHUM HEBIAUY)KYBAaHHM IPABOM JIIOJIMHU HAa TBOPYICTh 1 KOPUCTYBAHHS 1l
pesyabratamu. OCTaHHE BIACTUBO JIOJCHKINA 0CcOO01 SIK Takiil, ToAl sk mpasa IB e,
mepim 3a Bce, 3acOo00M, SKUM KOPHUCTYIOThCS JEpXkKaBU MJII CTUMYJIIOBaHHS
BUHAXIJHUIITBA 1 TBOPYOCTI Ha 0OJaro BChOT'O CYCHiIbCTBA. TOMYy CEpIIEBHHOIO
3akoHOJaBcTBa mpo IB moBuHHI OyTH CyO'€eKTHBHI TpaBa TBOPLS IIi€l BIACHOCTI,
3aKpIIJIeHI Ha KOHCTUTYIIHHOMY PiBHI.

8. Konctutymiitne I1IB — 1me ckianeHe mpaBo, sike BKJIOYae B cebe sK
HETaTUBHI, TaK 1 MO3UTUBHI TIpaBa. TomMy 60HO NOBUHHO MAYMAYUMUCH OKPEMO NO
8IOHOWIEHHIO 00 pi3HUX 06 ’eckmig IB. B SIKOCTI NpUPOJHOTO MpaBa KOHCTUTYIIITHE
[1IB BimHOCHUTBCS A0 OO’€KTIB, SIKI € PE3yJbTATOM TBOPYOI MISUIBHOCTI, OCKLIBKH
OCTaHHS OB’ A3aHa 3 0CO00I0 aBTOPA 1 CIIYT'Y€E BUPKEHHSIM HOT0 1HAUBITYaTbHOCTI.
[IpuponHO-TIpaBOBHIl XapakTep O3HAYa€, 110 BOHO ICHYE HE3AJIEKHO BlA BOJI
Jep’KaBU, siKa HE MOBMHHA Horo mnopyuryBaTu. [lo BigHOIIEHHIO 10 3acoOiB
1HAMBIqyani3alii i€ MO3UTWBHE KOHCTHUTYIIMHE MpaBo, TOOTO Jep)kaBa MOBHMHHA
MOoT0 BU3HAYATH 1 peaTi30ByBaTH CBOIMH JIISIMHU.

9. KoHkpeTHu#il aHami3 mpoleciB KoHCcTUTywioHam3amii IB B pamkax
OKpPEMUX IMPABOBUX CHUCTEM MOOYAOBaHUN B AaHId poOOTI HA BUOKPEMIJIEHHI BOX
BU/JIIB — MIEPBUHHOI 1 BTOPUHHOI KOHCTUTYIIIOHATI3aIIi].

Ilepsunna KOHCMUMYYIOHAI3aYis (abo HOPMAaTHUBHO-3aKOHO/1aBYa)
MOB’A3Y€ETHCS 13 3aKPIIUICHHSIM y TEKCTaX KOHCTUTYIIN IMOJOKEHb MPO MpaBO Ha
pe3yabTaTu TBOPUYOi AisibHOCTI Ta IB. Brepme B TekCcTi KOHCTUTYLII MpaBa Ha
pe3yJabTaTU IHTEJIEKTyalbHOI AisIbHOCTI Oynu 3adikcoBani y CHIA nanpukiHii
XVYHI cr. y . 8 po3ainy 8 cr. 1 Koncturyuii 1787 p. B €Bponi koHCTUTYII1liHE
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3aKpIMJICHHS TIpaB Ha pPe3yJbTaTH TBOPYOi Tpari TeX BIAOyBajaocs B KiHII
XVHI cTomiTTs 1 MOB’sS3aHE 3 MOSBOIO MEPIIMX KOHCTUTYIINA mepiogy Benukoi
¢dpannyspkoi peBomtomii. Koncturymii CIIA 1 ®panmii 3akpinmwim BU3HAHHS
1HIUBIyaJbHUX IIPaB KOKHOTO BMHAX1JIHUKA 1 aBTOpa, 110 3HAWIIIO BioOpakeHHs
B CIELIaJIbHOMY 3aKOHOJABCTBI, CTBOpEHOMY B To# mepion. Lle mamo 3HauyHMit
BIUIMB Ha MOJAJIbIIY KOHCTUTYI[IHHY MPAKTUKY 1 3aKjajo MiBaJUHU Cy4aCHOIO
KOHCTUTYIIIMHOTO peryJiroBaHHs npasa IB.

10. ITounnatoun 3 apyroi mosoBUHU XX CT., MiJ BIUTMBOM MIKHAPOJIHO-
paBOBUX JOKYMEHTIB IPO IMpaBa JIIOAUHU Ta B YMOBaX TE€XHOJIOTIYHOTO MPOTpecy
Bi/I0YyBA€THCS 3aKPIIJICHHS HA KOHCTUTYIIHHOMY PiBHI CBOOOJIM TBOPUYOCTI 1 IpaBa
Ha pe3yJbTaTH TBOPUOi AISJIBHOCTI B SIKOCT1 COIIAaIbHO-CKOHOMIYHUX 1 KYJIbTYPHHUX
npaB. AHali3 Cy4acHMX KOHCTHUTYLIMHMX TEKCTIB PI3HHUX KpaiH TIOKa3ye, IO
KOHCTUTYIIMHI HOPMH TPO MPaBO JIOJUHU HA TBOPUY IISUIBHICTH, i1 pe3ysibTaTH i
noB’s13aHy 3 HUMH |B BMiIlIeH1 B TUX YaCTUHAX KOHCTHUTYIIIH, JIe 3aKpiIJIeHI OCHOBHI
mpaBa 1 cBOOOAM JIFOAWMHU 1 TPOMaJIIHUHA. Y OKPEMHUX BUIIAJIKaX B TaKUX PO3ALIAX
IpOXOJUTh AudepeHIrialis npaB JOJIUHA HAa 0COOMCTI, TPOMAJISHCHKI, MOJITHYHI,
COIl1aJIbHO-€KOHOMIYHI, KyJIbTypHi. 30Kpema, npaBo Ha IB Ta pe3ynapTatu TBOpUOi
TISITBHOCTI (PIKCYEThCSI B YaCTMHAX MPO €KOHOMIYHI, COLIAJIbHI 1 KyJIbTYpHI MpaBa.
KoncTatytoThcst BIIMIHHOCTI TEPMIHOJIOTIYHOTO 1 3MICTOBHOT'O XapaKTepy, a TaKOX
pi3HUIl 00'eM BCTaHOBJIEHOTO HOpPMATHBHOTO 3a0e3nedeHHss mnpaBa [B B
KOHCTHUTYIIISIX.

11. IlpoanamnizoBaHi perioHaJbHI OCOONMBOCTI KOHCTHUTYLIMHHUX MPHUIHUCIB B
Kpainax €Bponu 1 JlaTuHCbKOT AMEpPUKH AAlOTh MiJACTaBU ISl TAKUX y3arajlbHEHb.
Tax, crocoBHO €Bpomnu BUAIICHO TpU TPyHH Kpain: 1) KpaiHW, KOHCTHTYIII SKHX
PO3BUTKY; 2) KpaiHU, KOHCTUTYIIII SIKMX TapaHTYIOTh NPaBO HA PE3yJbTaTU TBOPUOI
JUSIIBHOCTI, ajieé He BUKOPUCTOBYIOTH TepMiH «IB»; 3) kpaiHu, KOHCTUTYIIT SKUX
OTIOCEPEKOBAHO TapaHTYIOTh MPABO HA PE3yJIbTAaTH 1HTEIEKTYalbHOI JIISUTBHOCTI B
CTaTTsX, JIe IPOTOJONIYEThCA CBOOOIa HAYKH, NOCIHII)KEHHS, MUCTEITBA, TEXHIYHOT
TBOpUOCTI abo0 JepkaBa 3000B'I3y€TbCs 3a0€3MEYUTH JIOCTYN JO TBOPYOIO
HaJa0aHHA. Y HUX BUKOpHUCTaHa (opMyna «mpasa yepe3 cBOOOAM», IO BIJIMOBIIAE
JIOT1IlI TOOYIOBH BIJMIOBIAHUX CTaTel MIKHAPOJHO-MPABOBHUX JOKYMEHTIB. Y HU3II
HUHI J1I0YUX KOHCTUTYL1H €BPONENChKHUX J€pKaB HE MICTUThCS HOpM Ipo mpasa IB
a00 rapaHTiil BIIHOCHO TBOPYOI AISUTBHOCTI. Y TaKOMY BHUIAJIKy BUKOPHUCTOBYIOTHCS
BIIMOBIJIHI HOPMH MIKHApPOJHOTO 3aKOHOJIABCTBA MPO MpaBa JIOJUHU, SIK YUHHUK
JUISl KOHCTUTYI1OHAI3a1lii rajy3eBOro 3aKOHO/1aBCTRA.

12. B kpainax JlatuHcbkoi AMepuKH 3aKpirieHHs npaB [B B KoHCTUTYIIIHHUX
TEeKCTaX 0OyMOBJIEHO CHENU(DIKOI0 JJATUHOAMEPUKAHCHKOTO HEOKOHCTUTYILIIOHAI3MY
3 Oro 0coOJIMBUM aKIIEHTOM Ha MPaBO3aXMCHIN nmpobiiemaruili. BpaxoByrouu te, 1110
Maii’ke BCl Cy4yacHl JIaTUHOAMEPUKAHChKI ~KOHCTUTYLII mpuidManmucs, ado
pedopmyBanucs mporsarom 15-20 ocTraHHIX POKIB, KOJIM BXe Oyja 3acHOBaHa 1
akTUBHO (yHKUIOHYBana BcecBiTHs opraHizaimis IB Ta OyB cTBOpeHMIl 3HAUHUN
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MacuB MIKHApOJHHUX JIOTOBOPIB, /1€ BUKOPHCTOBYBABCS TEPMIH «IHTEJIEKTyalbHa
BJIACHICTB», y IIMX KOHCTHUTYIISIX, SIK 1 Y HOBUX KOHCTUTYILISIX MOCTPAASHCHKHX
JIeprKaB, MOHATTA « IBy» BXXHBaA€THCS BETbMHU aKTUBHO. Y Psiii KOHCTUTYIIN MOBa He
PO BUKIIFOYHI MpaBa BJIACHOCTI aBTOPIB Ta BUHAXIJHMKIB. Tak 4M 1HAKIIE MOHATTS
«BIIACHICTBY» CTOCOBHO PE3yJbTaTIB TBOPUYOI MISIIBHOCTI MPUCYTHE MPAKTHUYHO y BCIX
JATUHOAMEPUKAHCHKUX KOHCTUTYIIsX. JIIs 1bOro perioHy He XapakTepHe
npUTaMaHHe JJig €BPONENChKOI KOHCTUTYLIMHOI MPAaKTHUKWA TapaHTyBaHHsS IpaB Ha
TBOpYl 3700yTKH HUISIXOM TapaHTyBaHHS JIMIIE CBOOOIM TBOPUOCTi, XO4Ya BOHA 1
3raJye€Tbcsi B OKPEMHUX TEKCTaXx.

[TpakTH4HO yC1 JTaTHHOAMEPHUKAHChKI KOHCTUTYLIT (PIKCYIOTh MOJOKEHHS MPO
rapaHTyBaHHs 1 3axucT IB Ta pe3ynbTariB TBOPUOI AiSIILHOCTI BIATIOBITHO 0 3aKOHY,
TUM CaMHM INepeadayaroyy HassBHICTh 3aKOHOAABCTBA 1po IB B kpaiHi.

Ocob6muBicTIO (hikcamii HOpM Tpo oxopoHy IB y KOHCTHTYHisIX KpaiH
JlatuHCcbKOi AMEpUKM € BKJIIOYEHHS B OO’€KTHHMH CKJaJ HE TUIbKU pE3yJIbTaTiB
TBOPYOI AISUIBHOCTI (TBOPH JITEPATypH, HAYKH, BUHAXO/AH, XyA0KHI BUTBOPHU 1 T.1),
aine 1 3aco0iB iHAMBIAYyami3aiii — ToproBi Mapku, gipmoBe HaiimenyBaHHsA. Cepen
HOCIiB Cy0’€KTMBHMX MpaB Ha [B y KOHCTUTYLIMHUX TEKCTaX BIAMOBIIHO (DIrypyrOTh
OKpIM NMHChbMEHHHKIB, HAYKOBIIIB, BUHAX1THUKIB, XYJ0KHUKIB, KOMIIO3UTOPIB TOIIIO,
TOPTOBIIl, KOMEPCAHTH Ta BUPOOHUKH.

JlaTmHOAMEpUKAHCHKI KOHCTHUTYIII 3adiKCyBalld TpPaBO KOPIHHUX HapOIIB
KUTH Yy BIJAMOBIJHOCTI 31 CBOIMM 3BHYasMU 1 TpamaullisMu. [HaureHizaris o3Haudae
0COONMBY CHPSAMOBAHICTh KOHCTHTYI[IHHOTO 3aKOHOJABCTBA HAa 3aXHUCT TMpaB
KOPIHHUX JKUTENB KOHTHUHEHTY i1HMAiaHIiB. C TOYKH 30py Teopii 1 MPaKTUKH
IHANXEHI3MY MOJKHA  OIIHIOBaTH  HAsIBHICTh y  KOHCTUTYLIAX 0OaraTbox
JATUHOAMEPUKAHCHKUX KpaiH YHIKaJIbHUX Y CBITOBIM KOHCTUTYIIIWHIA MpaKTHIIL
cTtateil mnpo KkonekmusHy IB TapaHTOBaHy JiepKaBow 3 3a00poHamM i
HEIPAaBOMIPHOTO BUKOPUCTAHHS.

13. Moxxna moroautucst 3 aymkoro ['.B. Ycoma, mo cepen cmnocoOiB, siki
3aCTOCOBYIOTHCSI B KOHCTUTYLIMHUX TEKCTaxX JUIsl peryioBanHsa |B MoxxHa BUALIATH
BU3HAHHS, CTUMYJIIOBaHHS, 3a0XOUEHHS, OXOPOHA 1 3aXUCT, rapaHTyBaHHS, J03BLJ,
3a00poHa, 3000B'sI3yBaHHs, IMOKJIAJaHHS BlAMOBIAAIBHOCTI. OKpemMi KOHCTUTYIIi
HO€EIHYIOTh AEKIJIbKA 3 HUX.

Cnin BpaxoByBaTH, 110 MOJKJIMBOCTI KOHCTUTYIIIHHOTO peryitoBaHHs IB He
BUUYEPNYIOTbCS ~ KOHKPETHOIO  HOpMaTUBHICTIO.  KOHCTUTYIIT  BUSBISAIOTH
METOOJIOTIYHI MIAXOAM A0 CTBOPEHHS HOPM CHEUIAJIBHOTO 3aKOHOJABCTBA,
BU3HAYalOTh HE TIIbKKM OyKBy, aje 1 [JyX, 3arajbHy CHOPSIMOBAHICTh 1
KOHIIEITYyaJIbHUI 3MICT 3aKOHIB.

14. Bmopunny KOHCMUMYYiOHAI3ayiio IB (abo HOPMATUBHO-
IHTEpIpeTaliifHy) B MeEXaxX JaHOTO JOCHIDKEHHS MH TIOB’SI3yEMO 3 MiSUTbHICTIO
KOHCTUTYIIHHUX  CcyliB. KOHCTUTYWIMHMI Cyn, 4K JIETITUMHHA — Cy0’€KT
KOHCTUTYIlIOHAITI3a1ll1, 3abe3nedye ii pi3HUMH criocobamu (HopMaTbHO-IOPUTIAYHOTO
BIUIMBY, a caMe: TIyMaueHHs TMOJIO)kKeHb KOHCTUTYIIIl; BHUSABIEHHS MPaBOBOI
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HEBM3HAYEHOCTI y MIPABOBOMY PETYNIOBaHHI OKpeMux nuTaHb y cepi IB; BusHanus
3aKOHY a00 3aKOHOIOJIOKEHHSI TaKuM, 110 He BiAnoBigae KOHCTUTYIIIT; 3BEpHEHHS
yBarm Ha HEOJHO3HAYHICTh MPABO3ACTOCOBHOI MPAaKTHMKKM 3 mnHTaHb [B;
MiATBEPPKEHHST ~ KOHCTUTYIIHHOTO TipaBa [B; BinHOBIEHHS nependadyeHux
KoncTutymiero moBHOBaXeHb 0CI0 Ha BUKOPUCTAHHS  PE3YJIbTATIB  CBOET
IHTENEeKTYaJIbHOI TISITbHOCTI.

BropuHHa KOHCTUTYILIOHAI3AIllsl Ma€ BaXKJIMBIIIE 3Ha4Y€HHS IS mpasa IB B
YMOBaxX KOJM BIJCYTHS €IUHA 3arajJbHONPUNHATA AE(IHIIIS IIHOTO MOHSITTS,
IpPEAMETOM CIIOPiB € OCOOJMBOCTI MPABOBUX PEKUMIB 1i BUJIB, @ TAKOK MArOThCS
OpOTAIMHU Yy 3aKOHOJAaBCTBI, ockuibku [IIB BucTymae sk Mmojoauii mpaBOBHIA
IHCTUTYT, SIKUM AaKTUBHO pO3BUBAEThCA. B yMoBax ICHYBaHHA «BIPTYyaJIbHOTO
Tianory» MK JOKTPMHAMH 1 TO3WINISIMH BHIMUX CYyIiB KpaiH 3axXiHOi MpaBOBOi
Tpaaullii, a TaKOXX MPUTAMaHHIN 11 100 riobanizalili «Mirpamii KOHCTUTYIIHHUX
171eii», pIIMICHHS HalllOHAJBHUX KOHCTUTYIIWHUX FOPUCIUKIIN CTAlOTh JXKEPEIOM
OOMIHY JOCBIOM, JOMOMAralmTh Y BHUSIBJIEHHI CHIJIBHUX MPOOJIEM KOHCTUTYLIMHOIO
PaBOCY/S y CKIIAIHUX CIIpaBax 3 1HTEIEKTyaJIbHOW BIIACHOCTI, BU3HAYEHH1 MIISX1B
iX BUPIIICHHS 1 TOJO0JAHHS TPYAHOIIIIB.

15. IIpontec koHCcTUTYIIOHAMI3aMIT |IB BKOYae akTWBHE BUKOPUCTAHHS IS 1l
MIPAaBOBOT'0 3aXUCTY KOHCTUTYL[IHHO-NPOLECYATbHUX HOPM. 3MICT KOHCTHTYLIHHO-
IpolieCyabHOTO 3a0€3MeUeHHs MpaBa JIOIMHUA Ha PE3YJIbTaTH TBOPYOI AisUIBHOCTI Ta
IB mnonsdrae y BUKOPHCTaHHI CHELIAJIbHUX KOHCTUTYLIMHO-TIPOLIECYATbHUX IPaB-
rapaHTii, Kl CTBOPIOIOTh HaJIEXXHI IOPUANYHI TIEPEAYMOBH JIJIsl HOPMAJIBLHOTO TIPABO
peanizaifHoro TMpoIlecy 1 JOCATHEHHS Cy0’€KTaMHd KOHCTHUTYLIHHO-TIPaBOBUX
BITHOCHH CBOiX IIiield. Taki HOpMHM MalOTh BJIACHE KOHCTHUTYIIHHE OQOPMIICHHS 1
HAsSBHICThH BJACHOTO HOPMATHUBHOIO 3MICTy. BOHM PUHIIMIIOBO Ba)KJIMBI, HAIIPUKJIIA],
JUTSL FOPUCAUKIIMHOTO 1 HEIOPUCAUKIIMHOTO 3axucty [B.

16. Ik ~ YMHHMKKA  KOHCTHUTYI[IOHAi3amii B  JaHOMY  JIOCIIJKCHHI
MpOaHaNTi30BaHl KOHCTUTYLIWHI OCHOBU JE€p>KaBHOTrO peryntoBaHHa IB Ta
KOHCTUTYLIMHI OCHOBM 3akoHojmaBctBa mipo IB. Iloganpmuii  po3BUTOK
YKpalHChKOI'O 3aKOHOJIaBCTBA, HAa HAIll MOTJISAJ, MOBUHEH OyTH MOB'I3aHMM 3 OLIbII
INIMOOKUM 3aCTOCYBAaHHAM KOHCTHTYLIMHUX TMOJIOKEHb WIOA0 TrapaHTid cBOOOIU
TBOPYOCTI 1 BiJ0OOpaxaTu MOJOKEHHS MDKHAPOAHUX JOKYMEHTIB 3 MPaB JIFO AUHU. Y
3B’S3Ky 3 MM 3 METOI0 MiABUIIEHHS €(QEeKTUBHOCTI 3aXHCTy OCOOMCTHX
HEMaliHOBHUX MpaB TBOPIIB 00’€KTiB npaBa IB HamMu nponoHyeTbcst BiioOpa3utu B
TEKCTax CHellaibHUX 3aKOoHIB YKpainu (3akoH «IIpo aBTOpCchke MpaBo Ta CyMIXKHI
npaBay», 3akoH «IIpo oxopoHy mpaB Ha BUHAXOJW Ta KOPUCHI Mozemi», 3akoH «IIpo
OXOPOHY MPaB Ha MPOMHUCIIOBI 3pa3Ku») KOHCTUTYIIIHHI TTOJIOXKEHHS 1010 MTpaBa Ha
pe3yabTaTh TBOPUOi MISUIBHOCTI (IIpaBO Ha cBOOOJY TBOPYOCTI Ta BU3HAYEHHA Il
3MICTY 1 hopMm).

17. OCKUIbKH BaXKJIMBIIIOIO 33/1a4€H0 3aKOHO/IABCTBA € 3a0€3MeUeHHs OallaHCy
1HTEpEeCIB TBOPIIIB Ta CYCHUIHCTBA, MOTPIOHO HE TIJIBKH 3a0X0YyBaTH TBOPUY
aKTHBHICTb, ajle 1 3a0e3mnedyBaTH JAOCTYIl CYCHUIbCTBA JO IHTEJIEKTyalbHUX
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3M00yTKIB 1 IX BHKOPHUCTAaHHIO B YMOBax, KOJM MpPaBO Ha BUKOPUCTAHHS Mae
KOMEPIiHUI XapakTep. ToMy BBaxaeMo 3a JOIUJIbHE B KOHCTUTYIIIHHOMY TEKCTI 1
TEKCTax CIeLialbHUX 3aKOHIB 3 mpaBa IB 3poOutu Haromoc Ha HEOOXITHOCTI HE
TUIBKM 3aXHCTYy IHTEPECIB aBTOPIB, ajie 1 HA MOJNCAUBOCMI CYCHINbCMBA MAMU
oocmyn 1 KOpUCMY8AMUCS [HMEAeKMYAIbHUMU [ MEOPUYUMU Pe3yIbMmamamu 3
Memor no0albu020 pO36UMK)Y HAYKU I MEXHON02ITYHO20 NPocpecy.

18. 3akoHonaBcTBOo y cepi IB mae OyTu 30pi€eHTOBAHO Ha 3a0€3MEUEHHS
cBOOOAM TBOPYOCTI TBOPLIB IHTEICKTYaIbHUX NPOAYKTIB, aje OJHOYACHO
BpaxoOBYBAaTH IHTEPECH BJIACHUKIB MailHOBUX mpaB Ha o0’exktu IB. Ilpu mpomy
MOKJIMBI pPO3yMHI OOMEXEHHS TpaB TBOPIIB 1 MPABOBIACHUKIB B 1HTEpecax
CYCIUJIbCTBA (CTPOKU MPABOBOI OXOPOHM, BIAKPUTI 1 MPUMYCOBI JiilleH3ii, To1o). Takxi
OOMEXEeHHsI MalOTh CIUPATUCA HAa KOHCTUTYLIWHI TMOJOXKEHHS HI0J0 OOMEKEHHS
mpaB 1 cBOOO/I JIFOJMHY 1 BpaXOBYBATH MiX0 11 MI>XHAPOIHOTO MpaBa.

19.Y cydacHiii  JOKTpUHI  KOHCTHTYIIOHAJII3My B  OCTaHHI  POKH
M1JIKPECITIOETHCS 3pOCTarode eKoHoMiuHe 3HadeHHs [B. ABTopchke mpaBo 3a0xouye
NparHeHHsS AaBTOpPIB CTBOPIOBATH 3HA4YHI POOOTH 1 TIOJIETIIYE MOXKJIUBICTD
BUKOPUCTAHHA LMX pOOIT B KOMEpLIMHUX IHUIsIX. MaliHOBI TMpaBa aBTOpIB
BUCTYNAIOTh y SIKOCTI CBOEPITHOTO TOBapy, SKUW MOKE BUIBHO BIIUY>KyBaTuCA 1
nepeaaBaTUCS Ha IMIJACTaBl IOPUIAWYHO 3HAYMMHUX yroJ. EKOHOMIYHA CTOpoHa
aBTOPCHKOTO TIpaBa BKIIIOYAE€ TaKOX MAaWHOBI aBTOPCHKI IMPABOMOYHOCTI, IO
3aXHMIIAI0Th aBTOPA BiJl €KOHOMIYHOIO JMKTATy MapTHEPIB, HANPHUKIIAA, BUABIIIB,
MpOJItocepiB. ABTOpaM 1 TOCHOJAPIOIYMM CyO’€KTaM TOBHHHI OyTH 3a0e3medeHi
BIIMOBIAHI MUIBTH 1 CTHUMYJHM EKOHOMIYHOTO XapakTepy y BHIJIAMI KPEIUTIB,
OMOJATKYBaHHS, JIE€PKaBHOTO (IHAHCYBaHHA HAYKOBO-TEXHIYHHX  PO3POOOK.
OcobmuBocTi TBOpUMX TMpodeciii BUMararoTh J1€BUX 3aKOHOJABUMX HOPM, IO
COPUSIOTH COLIAJIBHO-€KOHOMIYHIM 1HTErpamii aBTOpIB B cycmuibcTBO. OTXe,
nompe6yomo, Ha HAW NO21A0, KOHCMUMYYIIHO20 BUSHAYEHHS eKOHOMIUHI acnekmu
IB. 1le mormo OyTH 3IIMCHEHO Yy BIANOBIIHOMY po3aull «EKOHOMIYHI OCHOBHU
Jep’KaBu», BIACYTHICTh SIKOrO y HuUHI Jirounii KoHcTuTylii YkpaiHu He cropusie
IPaBOBiM BU3HAYEHOCTI IHHOBAIIMHOTO PO3BUTKY JEPKaBH.

20. IlpoananizoBani y  JHMCEpPTAIIHHOMY  JOCHIKEHHI  OCOOJIMBOCTI
KOHCTHUTYIIIOHaN3allii npaBa [B Ha HajgHalioHanbHOMY pPiBHI B €BpOCOIO31 JAIOTh
M1JICTABU BU3HAYUTHU HASIBHICTH JABOX BUJIB: 1) MEPBUHHOI KOHCTUTYLIOHATI3AIIL Y
TekcTax ycraHoBuux jaoroopiB €C Tta Xaprtii ocHoBHuX mpaB €C, 2) BTOPUHHOI
KOHCTHUTYIIIOHANI3alli1, OB’ sA3aH010 3 AisuibHICTIO Cyny €C. BkitoueHHs HOPM Mpo
[B B TEeKCTH YyCTaHOBYMX JIOTOBOPIB MOKe OyTH BH3HAUEHO SK TIEpPBUHHA
koHcTUTymioHam3amis IB B €Bponeiickkomy Coro3i. OcoOiauBe 3HAYCHHS MAajo
B11I00pa)KeHHA MoyokeHHs1 npo 3axucT IB y 4.2 cr.17 XapTii OCHOBHUX IpaB
E€poneiicbkoro Coro3y, sika 3a ymoBaMu JlicaOOHCHKOTO J0TOBOpY Oylia J0/1aHa 70
YCTaHOBYMX JIOTOBOpPIB 1 HaOysla CTaTyCcy JHOKYMEHTY KOHCTHTYLIHHOI'O XapakTepy.
[TonoxenHst ycraHoBUMX JTOToBOPiB 1 XapTii ocHOBHUX TpaB €C MawTh NpIMUA 1
BCEe OUIbII aKTUBHUI BIUIMB Ha (hopMmyBaHHS BTOpuHHOTO mnpaBa €C B cdepi IB
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(permamMeHTH, TUPEKTUBH, DPINICHHS) 1 MPaBO3aCTOCOBUY isUTbHICTH BIAMOBIIHUX
opraniB €C.

21. HasBuicTes BTOpuHHOI KoHcTUTymioHami3amii IB B €C koHcTatyeThes 3
orisigy Ha Te, mo Cyn €C (Court of Justice of the European Union), sx HaiiBuIna
naHka cynoBoi cuctemu €C, BUKOHY€E TaKOX (YHKIT KBa31KOHCTUTYLIHHOTO CYIy,
xo4a 1 0e3 BiAMoBiaAHOTO (hopMagbHOTO 3akpimieHHs. Ha cygyacHoMy erari oJHUM 3
rojioBHUX 3aBnanb Cyny €C € BCTaHOBJICHHS CIPABEIJIMBOIO 0ajlaHCy MK 3aXHCTOM
IB i 3a6e3meueHHssM ocHOBHUX mpaB moauuau. Ha takwit miaxin Cyn €C opieHTye i
HaIllOHAJIbHI CYJU KpaiH-ujieHIB. AKTyaJIbHICTh TaKOi MO3HIlli O4YeBHIHA B YMOBAax,
KOJIM y Cy4acHOMY 3akOHOAaBCTBI 3 IB cmocrepiraeTbcsi 3MIIIEHHS B CTOPOHY
3a0€3IMeUeHHs TMpaB IPABOBJIACHUKIB 3a PAaXyHOK YTHCKY I1HTEPECIB CYCILJIbCTBA.
[Tomryx Cymom onTUManbHOTO OaniaHCy MK MPUBATHUMHU 1 MyOJIIYHUMU IHTEpECaMU
€ CBOEYACHUM 1 OOTPYHTOBaHUM. APTyMEHTOBAaHUM BUJIAETHCS MOJIOKEHHS, BUCYHYTE
anrmiicbkuM nociigaukoM JIxk. I'piddircom, mo odrpyntyBanus Cynom €C cBoix
pimieHs y cnpaBax 3 IB mocunmanHsMu Ha (yHIaMEHTalbHI MpaBa € HE TUIbKU
3aXMCTOM IMX TIpaB, aje 1 CBOEPIAHMM METOAOM TapMoHI3amii 1 yHidikarii
3akoHojaBcTBa €C B ramysi IB.

22. KoHnctutymioHamszaiis mnpaBo3actocoBHoi npaktuku €C B chepi IB nHe
obmexyetbes aisuibHICTIO Cyay €C. TenaeHisi KOHCTUTYLIOHAII3a1lIl TPOSBIISETHCS
y 30UIbIIIEHHI MPOEKTIB 1 MPOMO3HUlllid Mo 3MiHaM pexumiB B 3 BUKOpUCTaHHSIM
npaBo3axucHUX pamok. Konuent xoHcTutymionamizamii IB B €Bpocorosi 0azyeTscs
MepII 32 BCe Ha BU3HaHHI BIUMBY (yHAaMmeHTanpHuX mpas Ha [11B. Konctutymiitanii
ctatyc npas IB 3acHoBanuit Ha XapTii ocHoBHUX nipaB €C. ocig €C cBiUuTH, 110
dbyHIaMeHTalbHI TpaBa CTAHOBJATH HE TUIBKM HACTAaHOBY IOJO 3aCTOCYBAaHHS
icHyro4oro 3akoHojgaBcTBa 3 IB, ame Takox ans peopranizamii (a00 MojepHizailii)
Horo y maitOytHeomy. Ilomanemmii po3sButok npasa IB B 00’ennaniii €Bpori Oyze
MOB'A3aHUN 3 BU3HAHHAM (PYH/IAMEHTAJIBHUX TMpaB fAK 0a3uCy BCi€l CHUCTEMHU
3a0e3nedeHHs 1 3axucty IB.

23. IlpoananizoBaHi y JucepTaliiiHii poOOTI OCOOIMBOCTI KOHCTHUTY-
mioHam3zanii npasa IB B €Bpocoro3i BaxJIMBO BpaxoOBYBaTH B MPOIECI TPUBAIOUOT
ajanTarlii 3aKoHOJIaBcTBa Ykpainu A0 3akoHogaBctBa €C B chepi IB. OcobnuBo 11e
CTOCYEThCSI TUTaHb PO3BUTKY IU(MPOBOI EKOHOMIKH B pamkax Kouyenyii po3eumky
yugpposoi ekonomiku ma cycninocmea Yxpainu na 2018-2020 poxu, 3Bakatouu Ha Te,
mo B npaktuiil €C 3akonu mpo 1B 1 0CHOBHI MpaBa aKTUBHO BUKOPUCTOBYIOTHCS Y
pO30yI0BI MEpEKEeBOro iHGpOpMaIiHHOTO cycmibcTBa. OpieHTallisi Ha 3a0€3MeUCHHS
dbyHIaMEHTAIbHUX TMpaB Mae€ OyTH MPOBIJHOW B (QOPMYyBaHHI IOTOYHOIO
3aKOHOJIAaBCTBAa YKpaiHU 3 aBTOPCHKOTO MpaBa 1 CYMDKHUX TIpaB, MPOMHUCIOBOI
BJIACHOCTI, KOJIEKTUBHOTO YIIPAaBIIHHS MpaBaMH, 3aXUCTy MpaB B pycii HAOIMKEHHS
Moro 10 3akoHonaBctBa €C, 1o nependadyeHo ymoBaMu Y2o00u npo acoyiayito misic
Ykpainorw ma €sponeucvxum Corosom.

24. [lopanpiia KOHCTUTYIIIOHAM3alis mnpaBa [B Oyme oOymoBmoBaTHCS
yMOBaMHU 1IU(PPOBOi PEBOJIIONIT, SIKI BUMAratoTh 3aCTOCYBaHHS HOBUX MPHUHIIUIIIB 1
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OiAX0oAiB B po3poOlll 3aKOHOJABCTBA 1 B IMPaBO3acTOCOBHIM mpaktumi. Lle
BIJIHOCUTHCS, HAMPUKJIA, O 3aXHCTy 1 OXOPOHM CKJIQJIHMX CUCTEeM (TEXHOJIOTii),
noOy/I0BaHUX HA OCHOBI JIEKUTBKOX CTPYKTYPHO IOB’Si3aHUX 00’€KTiB. IcHyBaHHS
I00aJBbHOTO  KIOEpHpOCTOPY, BHKOPUCTAHHS HHUGPPOBUX TEXHOJOTIM Yy TaKuX
raimyssix, sk eJIeKTpOHHA KOMEpIIisi, Meaia, 0aHKIBChKI 1 CTPaxoBl MOCIYTH, TyPU3M,
(GhopMyIOTh HOBE 3aKOHOJIaBYE CEPEIOBHUIIS, B IKOMY BiAOYBaeThCs TpaHChOpMaIlis
TpaauIliiHOT MpaBoBO1 KOHCTPYKIIii IB.

Po3BuTok 3akoHo/1aBcTBa 1po B B MailOyTHHOMY B IiepIly uepry moB's3aHui 3
3a0€3MEeUCHHSIM IPABOBOTO PETYJIIOBaHHS 010- 1 HAHOTEXHOJOTIH, KiOepdi3ZuuyHUX
CUCTEM, IITY4YHOTO I1HTENIEKTy, BTUIEHUX y mpomucioBoMy Iutepreri (Internet of
Things), po3yMHUX NPUCTPOSAX 1 IHTEIEKTyaIbHUX cHUcTeMax (smart everything),
xMapHuX TexHojorisax (cloud computing), rmobampHux 6azax mganux (big data),
cepBicax ympaBjiHHS 0i3HECOM, MOOUTBHUX TEXHOJOTisAX. HoBUMHU BHKIMKaMuU IS
npaBa [B cratoTe mnuTaHHs Oe3neku BUKOpHCcTaHHS [B ang BCiX ydacHHKIB
LIMBUIBHOIO O00OpOTY, PO3IIMPEHHSA MEpeiKy OXOPOHO3JAaTHHUX OO0 €KTIB, 3MIHA
croco0iB MPaBOBOI OXOPOHHU, CTBOPEHHSI CETMEHTY ITU(GPOBUX MOCIYT SIK PI3HOBUIY
00’exTiB IB, cTBOpeHHs «kiGepBiacHOCT» (TpaBa Ha BipTyalbHI 00’ €KTH UG POBOTO
IpPOCTOPY).

PimenHss nux 3aBJaHb MOXJIMBE Ha OCHOBI BUKOPHUCTAHHS KOHCTUTYLIMHUX
MPUHITMITIB ITOBAry MpaB JIFOJAWHHU, PIBHOCTI, TOCATHEHHS 0ajaHCy MK IPUBATHUMH 1
nyOJIIYHUMU THTEpECaMH, MOETHAHHS 1HTEPECIB 0COOH Ta CYCIILCTBA

CIIUCOK ONYBJIIKOBAHUX MPALIb 3A TEMOIO JJUCEPTAILIII

Inousioyanvna monozpagia:
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npomue  UHMeNNeKMyaivHou cobcmeennocmu: Marepuansl  MexTyHapoIHOM
Hay4HO-nIpakTuyeckoil koHpepenunu (Hwxuuii Hoeropon, 19-20 mas 2011 roga) /
[Ton pen. nokropa OpUIMYECKUX HAyK, Mpodeccopa, 3aciykeHHoro ropucra PO
II.LH. Ilanyenko, kaHaupara ropuauuecknx Hayk, pomneHta A.B. Kosmnoga.
H. Hosropoa: HUY BIID — Huxuuit Hosropon, 2011. C. 113-119.

17. bouapoBa H.B. I'ocynapcTBEHHO-4acTHOE MapTHEPCTBO B cepe 3allUTh
MpaB MHTEIUICKTyaJIbHOW COOCTBEHHOCTH: COBpeMeHHbI omnbIT [lIBelinapumn.
Axmyanvui  npobnemu  npasa  iHmenekmyanvHoi  erachocmi: — Matepianu



35

IT Bceykpaincpkoi HaykoBo-mpakTuyHOi KoHbepenuii 11 wepBus 2011 p. Opeca:
Bunasuunro HartionansHoro ysiBepcutety « Ompecbka HOpumuuna Axanemisy,
2011. C. 28-30.

18. bouapoea H.B. HuTepmom B  Oopsbe ¢  OpraHM30BaHHOM
TPaHCHALIMOHAJIBHON MPECTYNMHOCTHIO B c(hepe MHTEIICKTyaTbHOM COOCTBEHHOCTH.
Axmyanvni npobremu KpUMIHAIbHO2O NpA8A mMa KPUMIHON02IE, KPUMIHATbHO-
sukonaswoco npaea. Marepianu Il  MikHapoaHOi  HayKOBO-IIPAKTUYHOI
KoH(epeHiii, npucsyeHoi 10-piugro Mi>KHapOTHOTO TYMaHITAPHOTO YHIBEPCHUTETY.
Ouneca: denike, 2011. C. 36-40.

19. bouapoBa H.B. MixHaponHa cniibHOTa Y OOpOTHOl 3 IHTEIEKTyaabHUM
nmipaTcTBOM 1 KoHTpadakiiero. MidcHapooui uumaunHs NpucesueHi nam sami
npoghecopa Imnepamopcvxoeo Hosopociiticbkozo ynisepcumemy I1.€. Kazancvrozo:
Marepianu mixkaapoaHoi koHdpepeniii (M. Oxneca, 21-22 xoBtHs 2011 poky). Oneca:
®emnikc, 2011. C. 524-527.

20. bouaposa H.B. «CmiBToBapucTiBa 3HaHb Ta IHHOBall» $SK 3aci0
BJIOCKOHQJICHHSI ~ CUCTEMH  KOMepliaji3alii  IHTEJNEeKTyaJlbHOI  BJIACHOCTI B
E€pponeiickkomy  Coroszi.  Mamepianu  Bceykpaincokoi  HaAyKo8o-npakmuiHoi
KoHpepenyii «IumenekmyanvHa 61aCHIiCMb Y HAYKOBO-OOCHIOHUX YCMAHOB8AX MdA
BULYUX HABYAILHUX 3AKIA0AX: MeOpemuyHi ma npaKkmuyHi acnekmu YnpaeiiHHus ma
oyinkuy. Kuis: «IIpint cepsicy, 2011. C. 27-29.

21. bouaposa H.B. IlpaBa moauau B iHQopMaliitHoMy CycniiabCTBi. [Ipasosuti
3axucm moouHu ma epomadsnuna 6 Yxpaini: Marepianu BceeykpaiHchkoi HayKOBO-
teopetnuHoi kKoHdpepeniii (Kuis, 24 nmucronana 2011 poky). Kuis: Ham. akan. BHyTp.
copas, 2011. C. 27-29.

22. bouapoBa H.B. HoBiTHi TeHaeHIII1 B oprani3ailii IHHOBAI[IHHOTO MPOIIECY B
€pponeiickkomy Coro3l (CmiBTOBapHcTBa 3HaHb Ta IHHOBallW). Ponb i 3HayenH:
IHMeNeKmyanbHoi 61acCHOCMI 8 IHHOBAYIUHOMY pO36UMK)Y eKoHomiku: Marepianu
Il MixHapoaHoi HaykoBo-nipakTuyHOi KoHGepeHuii (KwuiB, 9-11 nwucronmaga
2011 poky). KwuiB.: IHCTUTYT 1HTENEeKTyalbHOI BiacHocTi HamioHanbHOTrO
yHiBepcuteTy «Ojechka opuanyna akaaemis» B M. Kuesi, 2011. C. 239-243.

23. bouapoBa H.B. IlpaBo Ha pe3ynbTaTH TBOPYOi JISTIBHOCTI B CHUCTEMI
CydyaCHUX TMpaB JIOAUHU. JIOOUHa, Cychiibcmeo, o0epxicasa: nyONiuHO-NpaABo6uUll
acnexkm. Martepiann ~ MikHapogHOi ~ HAYKOBO-TIPAaKTUYHOI  KOHQepeHIil
«VIII [Ipuby3pki 1opuaudHi yuTanus», 23-24 nucronaaa 2012 poky / Bian. pen. n-p
ropul. Hayk, non. O.B. Ko3zauenko. Mukomnais: mion, 2012. C. 49-51.

24. bouapoBa H.B. InnoBauiiina noxituka €Bpomneiicbkoro Corwo3y: KpUTUYHE
MEPEOCMHUCIICHHS 1 IIJISIXH MOJAIBIIOT0 PO3BUTKY. PoJib [ 3HAYEHHS IHMEeNeKmYanibHOl
81ACHOCMI 8 [HHOBAYIUHOMY po38umky exoHomiku: Matepianu IV MixHapoaHoi
HayKOBO-MpakTU4HOi KoH(pepenmii 12-14 nucromama 2012 p. Kwuis: IHctutyT
IHTeNeKTyallbHOiI BiiacHOCTI HarionaneHoro yHiBepcutety «Opechbka OpUIUYHA
akagemiss» y M. Kuesi, 2012. C. 46-51.
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25. bouapora H.B. CoBpeMenHasi MHHOBallMOHHAs MOJUTUKA EBpomneiickoro
Coro3a: KpUTHUYECKOE MEPEOCMBICICHUE. AKMYanbHi NUMAHHA [HMENeKMYalbHOL
grachocmi ma iHHO8ayilinoco pozeumky:. Matepiamm MiKHApOAHOT HAYKOBO-
npakTu4Hoi KoH(pepeHii 15-16 nucronana 2012 p. M. Xapki. XapkiB: HarionansHa
akajziemisi mpaBoBUX HayK Ykpainu, 2012. C. 183-189.

26. bouaposa H.B. O6cepBatopii mo 60poTh0i 3 mipaTcTBOM 1 KOHTpadakxiii€ro
SK HOBa opraHizaiiiHa (opMa MpOTHAIl MOPYIICHHAM TpaB I1HTEIEKTYaJbHOI
BJIACHOCTI (Cy4acHUH MUDKHApOAHUN NOCBiN). AxmyanvHi npobiemu npasa
IHmMeneKmyaibHoi GIACHOCMI: 3axucm 8i0 Kommpagaxyii, nipamcmea ma niaziamy.
III BceykpaiHchbka HAyKOBO-IIPAKTHYHA KOH(EPEHLs 3 Harogud BiI3HAYCHHS
15-piuus 3acuyBanHa HY «Opneckka opuandHa akagemis» ta 165-piyus Onecbkoi
mkonmu mpaBa. Opeca: IliBmeHHuii perioHansHui 1ieHTp HamionansHOT akamemii
MpaBoBUX HayK Ykpainu, 2012. C. 267-273.

27. bouapoBa H.B. Jlep»aBHO-nIpUBaTHE MapTHEPCTBO B CYy4YacHId CHUCTEMI
3aXMCTy IpaB IHTEJIEKTYyaIbHOI BIACHOCTI (Ha Mpukiaal €Bpomneiicbkoi ObcepBaTopii
M0 TIOPYIICHHSM TIpaB IHTENEKTYaJdbHOI BIACHOCTI). AKMYyanbHi NUMAHHA
IHmMeneKmyaibHoi 61acHoCcmi ma iHHo8ayiuHo20 po3sumky. Matepianu MixxHapOoIHOT
HAyKOBO-TIPAaKTHUYHO1 KOH(pepeHii 15-16 muctomama 2012 p. m. XapkiB. Xapkis:
HamionanbHa akanemisi mpaBoBux Hayk Ykpainu, 2012. C. 48-53.

28. bouapoBa H.B. IHTenekTyanbpHa BIaCHICTh B CUCTEMI MPABOBUX LIHHOCTEH
iH(dopmariiinoro cycnuibetBa. CyyacHi npobnemu npasogoi cucmemu Yxpaiuu.
306ipHuk MmartepianiB [V MixkHapogHOi HayKOBO-IpakTUYHOI KoH(pepentii / KuiBpkuii
yH-T npaBa HAH Vkpainu; [peaxon.: emmyyenko FO.C., Bommnpkuit FO.JL.,
Yepuenpka O.B. Ta inm. ] Kuis: Bunasaunrso Jlipa-K, 2012. C. 204-207.

29. bouapoBa H.B. [lutanHs noTpUMaHHS TpaB 1HTEIEKTYyalbHOI BJIACHOCTI B
KonBennii Pamu €Bponu  mnpo  KiOEp3JMOUYMHHICTh.  AxkmyanvHi  npobaemu
npasooxoporHoi OisnibHocmi ma wpuouuHoi Hayku: Matepiann MixHApOIHOT
HayKOBO-NPakTU4HOI KoHpepeHii 19-20 BepecHsa 2013 poky M. /[HIMponeTpoBChHK.
Huinponerposcrk: JJ[YBC, 2013. C. 88-91.

30. bouaposa H.B. €Bponelicbkuii 1ocBia koaudikallii 3akoHOIaBCTBA y cdepi
IHTENEeKTyaJIbHOI  BIACHOCTI. [Ipasoea Oepowcasa: icmopisa, cyuacHicms ma
nepcnekmusu @opmysanus 6 ymosax espoinmeepayii: Matepianu YKpaiHChKO-
MOJIbCHKOT ~ HAayKOBO-MPAKTUYHOI  KOH(epeHwii 15 smumcromaga 2013  poky.
JIHIPONETPOBCHKHUM  IepKaBHUW YHIBEPCUTET BHYTPIlIHIX crpaB. HapuanbHo-
HayKoBui 1HCTUTYT npasa. ninponerposcek: JJIYBC, 2013. C. 328-331.

31. bouapora H.B. CB060/a TBOPUOCTI SIK €IEMEHT KOHCTUTYIIMHOI CUCTEMU
mpaB 1 cBOOO/I JIIOAWMHHU B YMOBax 1H(OPMAIIHHOTO CyCHIbCTBA. «[lonimuxo-npasosi
pedopmu ma cmano8ienHs ecpOMAOSHCLKO20 Ccycninbcmea 6 Ykpainiy.: Marepianu
MixHapoHOT HayKOBO-MpakTH4HOI KoHpepeHmii (20-21 Bepecus 2013 poky,
XepCOHChKUM JIep)KaBHUM  YHIBEPCUTET). XEpCOH: XEpPCOHCHKUW Jep:KaBHUI
yHiBepcuteT, 2013. C. 18-25.
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32. bouaposa H.B. ®inocodcbko-mpaBoBuii  BUMIp  1HTENEKTyaJlbHOT
BJIACHOCTI. /[yxoeui 3acaou cyuacHoz2o npasozene3y. Marepiain MiKHapOIHOT
HayKoBO-TIpakTHuHOI  KoHGepeHmii «IX IIpuOy3pki OpUAWYHI  YUTAHHSY,
29-30 mucromama 2013 poxky / Biam. pea. I-p [OpUA. Hayk, pod., aKaaeMik
C.B. KiBanos. Muxoiais: Imosn, 2013. C. 48-50.

33. bouapoa H.B. boporsba 3 iHTeJIEKTyaJbHUM  IIPAaTCTBOM 1
KOHTpadakIiierw — BaXJIMBUNA HAMPSIMOK CY4aCHOTO MI>KHAPOJHOTO CITIBPOOITHHUIITBA
y cdepl IHTENEeKTyalbHO1 BIACHOCTI. [lepowcasa i npago: npobiemu cmMaHOBNeHHs |
cmpamezin pozsumky. Marepiann MixkHapOJIHOI HAYKOBO-TIPAKTHYHOI KOH(MEpEeHIIil
M. Yxkropoa, 15-16 mucronaga 2013 p. ([epxaBHuil BUIIMI HaBYaJIbHUN 3aKiaja
«YKropoAChKUN HalllOHAJIBHUM yHiBepcuteT», FOpunnunuit dakynsret, Oakynbrer
€BPOMNEHCHKOTO MpaBa Ta MPaBO3HABCTBA, [HCTUTYT Aep:kaBH 1 mpaBa KpaiH €Bporu,
IlenTp 3aKOHOTBOPYOCTI TpU IopuaWYHOMY dakynbreri). Ykropoa, 2013.
C. 240-242.

34. bouapoBa H.B. BrumB HOpM MDKHapOJHOTO IpaBa Ha 3aKPIIUICHHS
KOHCTUTYIIITHOTO TpaBa Ha pe3yjbTaTH TBOPYOI MISUIBHOCTI Ta I1HTEIEKTyalbHY
BJIACHICTb B 3aKOHOJABCTBI €Bpomeichkux KpaiH. Cyuwacui npobiemu npagosoi
cucmemu: 301pHUK MarepianiB V MixXHapoaHOT HAYKOBO-TIPAKTHUYHOT KOH(MepeHIIii
28 mucromama 2013 poky / Pemkxon. FO.C. llemmryuenko, [O.JI. Bommuibkuii,
O.B. Yepnenpka. Kui: Kongop-Bunasuuinrso, 2013. C. 133-135.

35. bouapoBa H.B. Bu3HaueHHS IOpUIMYHOTO CTATyCy KYJIbTYpPHUX IpaB B
MDKHApOJHUX JOKYMEHTaX 3 MpaB JIOAUHH. Pigens epexmusrnocmi ma neooxionicmo
BNIUBY TOPUOUYHOI HAYKU HA HOPMOMBOPHY OISANbHICMb mMa MOPUOUYHY NPAKMUKY:
MixHaponHa HayKoBO-TipakTHuHa KoH(pepenuis, M. Jlonenpk, 7-8 Gepesns 2014 p.
Honenpk: CxiTHOYKpaiHChbKa HayKOBa 1opuinyHa opranizaiis, 2014. C. 9-12.

36. bouapoa H.B. boporsba 3  IHTENEKTyaJbHUM  MIPAaTCTBOM 1
KoHTpadakiliero sK riaobdampHa MpodJieMa CydacHOCTI (3a MarepiaiamMu Hapaj
Benukoi Bicimku). VII Hayxoei uwumauns npuceaueni nam’smi Bonooumupa
Muxaunosuua Kopeyvkoeo: 36ipnux nHayk. npays / KuiBcbkuii yH-teT npaBa HAH
Vkpainu; [peakon.: lemmyuenko FO.C., bommupkuii 10.JI., €Bmokumor B.O.,
Uepnenpka O.B. ta in.]. Kuis.: Bugasauinrso Jlipa-K, 2014. C. 32-35.

37. bouapoBa H.B. KoHcTuTymiiiHui 3axuMcT mpaB JIOJUHA 1 MpoOIeMH
YIOCKOHAJICHHSI YKPaiHCHKOTO 3aKOHOAABCTBA y c(epl 1HTENEKTyallbHOI BIACHOCTI.
Ilpaso i Oeporcasa cyuacnoi  Vkpainu: MixHapogHa  HAYKOBO-TIPAKTHYHA
KoH(epeHiist M. 3anmopixoks, 18-19 kBiths 2014 p. 3anopixoks: Bunasaunrso 3HY,
2014. C. 39-42.

38. bouapoa H.B. Cnocobu ¢opmainizanii npaBa JIOJWHA Ha PE3yJIbTaTH
TBOpUOi AisuibHOCTI. CyuacHuti cmaw po3eumKy npasoeoi cucmemu Ykpainu:
Marepianu MiKHApOAHOI HAYKOBO-NPAKTHYHOI KOH(epeHuii (M. [HIIponeTpoBChK,
18 wepBus 2015 p. duinpomerpoBchbk: 'O «YkpaiHChka acoliaiisi TPaBOBUX
nmocaipkenby, 2015. C. 5-9.

39. bouapoBa H.B. IlpaBo Ha pe3yibTaTH TBOPYOI MISIIBHOCTI SIK IPaBOBa
I[IHHICTh 1H(OOPMAIIIHHOTO CYCHIIbCTBA. AKMYAIbHI NUMAHHA Meopii ma NPaKmuxu
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3aCMOCY8aHHA CYYACHO20 BIMYUSHAHO20 MA MIdDCHApOOHO020 npasa: MikHapoaHa
HayKOBO-TIpakTU4YHa KoHpepeHiis 12-13 gepBusa 2015 p. y m. KuiB. Kuis: Ilentp
MPaBOBHUX HAYKOBUX JocHixeHsb, 2015. C. 6-9.

40. bouaposa H.B. /o nmutanHs npo ocobJuBOCTI hopmaizariii mpaBa O MHA
Ha PE3yJIbTaTH TBOPYOi JISTILHOCTI B KOHCTUTYIIIHHUX MTOKYMEHTax (IMOPiBHIBHO-
npaBoOBHM aHami3). [lpaso, Oepoicasa ma 2epomaodsiHCbKe CYCRIIbCMBO 6 YMOBAX
cucmemuux peghopm y npoyeci egpoinmezpayii: MiKHapoIHa HayKOBO-TIPAKTUYHA
koHpepeniis 1-2 kBitHd 2016 poxy M. JIHinmponeTpoBChbK. JIHIIPONETPOBCHK:
JlHImponeTpoBChKUH TyMaHITapHu# yHiBepcuTeT, 2016. C. 35-39.

41. bouapoa H.B. Texnomorun u Koncrurynus CIHIA: npo6iembl
KOHCTUTYIIMOHHOTO PETyJIMpPOBaHUS B YCIOBHSIX HH(POPMAIIMOHHOTO OOIIECTBA.
Medzinarodna vedecka konferencia «Europska tradicia v medzinarodnom prave:
uplatnovanie ludskych prav». Bratislava, Slovenska republika, 6-7 mdj 2016 r.
S. 64-66.

42. bouapoBa H.B. HosiTHs cTparteris €Bpocoro3y HI0J0 3aXUCTy NIpaB
IHTENIEKTYaJIbHOI BJIACHOCTI. €8@poneiicvki inmezpayitini npoyecu y XXI cmonimmi:
Knrouosi menoenyii, 0cCHOBHI UKIUKU ma HOBI Modxcausocmi. 301pHUK MaTtepiaiiB
MikHapoIHOT HAYKOBO-IPAKTHYHOT KOH(pEpeHIIii (sudano 3a niompumxu Ilpoepamu
€C Epasmyc+ nanpamy Kana Mone: 575385-Epp-1-2016-1-UA-EPPJMO-SUPPA ).
Kuis, 26-27 6epesns 2018 p. C. 53-61.

Ilyonixauii, wyo 000amkoe6o 6i000paxrcaroms HAYKOBI pe3yiomamu
oucepmayiitno20 00CAi0HCeHHA:

1. bouapoBa H.B. Yroma BOIB-COT - BaxnuBuii AOKyMeHT y cdepi
MDKHApOJIHO-TIPABOBOI  OXOPOHU 1HTEJIEKTyalIbHOI BJACHOCTI. [HmenexmyanvHa
enacuicms: Haykoso-npaxmuunuu orcypuan. KuiB: Tos. Acnekr, 2005. NeS.
C. 50-55.

2. bouapoBa H.B. IlpaBa inTenekryanpHoi BiacHocti €C. 'apMoHizaiisa 3
HalllOHAJIBHUM 3aKOHOJABCTBOM. Biue (xkypHan BepxoBuoi Pamu VYkpainu). 2006.
Ne 7. C. 39-43.

3. bouapona H.B. Koncturyiiini rapanTii 1 3aKkoHO[aB4€e 3a0€3MeueHHs MpaBa
IHTEJIEKTYaJIbHOI BIIACHOCTI B JIep:kaBax €Bponu. Bicuuk 3anopizpko2o HayioHaIbHO20
yHisepcumemy (cepisa «FOpuouuni nayxuy). 2006. Ne 2. C. 48-51.

4. bouapoBa H.B. KoncruTyiitHi 3acaau mpaBa 1HTEJIEKTYaJbHOT BIACHOCTI
E€pponericekoro Corozy (YcraHoBui pgoroBopu 1 JloroBip mpo 3ampoBaJKEHHS
Koncturymii nns €ponn). Busnauanvni mendenyii eenesucy oepaicasHocmi i npasa:
36ipnux naykosux npayv / 3a pen. B.I TepentreBa, O.B. Ko3zauenka. Mukonais:
Bung-so «lmion», 2007. C. 64-68.

5. bouapoa H.B. Jlioachkuii BUMIp MpaBa I1HTENEKTYyaJbHOI BJIACHOCTI.
Anmpononoeia npasa: ¢hinocogpcoxkuii ma ropuouunuti eumipu. JIbBiB: «Criosomy,
2008. C. 65-76.

6. bouaposa H.B. [Ipobnema KPUMIHAJIbHO-TIPABOBOI OXOPOHH
IHTEJIeKTyaJIbHOI BIacHOCTI B €Bpormeiicbkomy Cor031 Ha CydyacHOMY €Tarli.
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Cyuacnuii  eumip Oepoicasu i npasa: 30ipHux Haykosux npayb / 3a pen.
B.1. Tepentbera, O.B.Ko3auenka. Mukomnai: Bua-Bo «limion», 2008. C. 39-41.

7. bouapoBa H.B. OcoOnuBocTi KOHCTUTYWIMHMX TapaHTid mpaBa
IHTEJIEKTyaJIbHOI BJIACHOCTI B JiepkaBax €Bponu (MOPIBHSUILHO-NPABOBUN aHAII3).
llopisnsanbne npasosnascmeo. cydacHuti cmau i nepcnekmusu po3eumky (3a pen.
10.C. emmyuenka, JI.B. I'y6epcekoro, I.C. I'punienka; ynop. O. B. Kpecin. Kuis:
Jloroc, 2009. C. 345-348.

8. bouapoa H.B. Mertogomnoriyai mpobieMu KOHCTUTYLIOHAMI3AIIl MpaBa
1HTeNeKTyallbHOi BiacHocTi (cydacHuit nocBin CLIA). Memoodonoeisa npusammuoco
npasa: Cy4acHuil cmaw ma nepcnekmusu  pozeumky: 30IpHUK  JOMOBIICH
MixHapogHoi HaykoBoi KoH(epeHmii B [HCTUTYTI mNpuBaTHOTO TIipaBa 1
niAnpueMHUITBA AKajaemii mpaBoBuX Hayk Ykpainu 21-22 tpaus 2009 p. Kuis:
H/I nmpuBatnoro npaga 1 mianpueMmuunTBa AIlIpH Ykpainu, 2009. C. 336-342.

9. bouapoBa H.B. K Bompocy O COOTHOIIEHMM MOHSTUH «IIpaBO Ha
pe3yNbTaThl  TBOPYECKOW  JCSITCIBHOCTH» W «MPAaBO  WHTEIUICKTYaJIbHOM
COOCTBEHHOCTW». [HGopmayitni npasogioHOCUHU mMa NpaABo IHMENeKMYalbHOL
BIACHOCMI K [HCMUMYMU HPUBAMHO20 NPAA: YETBEPTI LUBUIICTHUYHI YWTAHHS,
npucssiueHi namsti npodecopa O.A. Ilizonpuropu, 25 6epesns 2010 poxy: 30ipHUK
HAyKOBHX JomoBiAed Ta crareil. KuiB: BumaBHudo-momirpadgiuamii 1EHTp
«KwuiBcwkuii yaiBepcutet», 2011. C. 124-132.

10. bouapoa H.B. [IlpoGiaema kpuMiHamizamii BIAMOBIAAJIBHOCTI  3a
MOPYIIEHHSI TIPaB IHTENEKTyaldbHOI BiacHOCTI (mo3uiis Pagm €Bpomm). [enesuc
nyoOniyHO20 Npasa. 8i0 CMaHo8leHHs 00 cyuacHocmi: 30ipHUK Haykosux Tipaib / 3a
pen. C.B.KiBanoBa, B.O. TynsakoBa, O.B. Ko3auenko. Mukomnais: Imion, 2010.
C. 390-392.

11. bouapoBa H.B. IIpoGnemHi mnuTanHs koaudikaiii 3aKOHOAABCTBA 3
IHTEJICKTYyaJIbHOI BJIACHOCTI: CY4YacCHUH €BPONEUCHKUN JOCBIA. 3axoHo0ascmeo
Ykpainu: npoonemu ma nepcnekmusu pozeumky: 30IpHMK HayK. Ipallb
Bceykpaincbkoi Hayk.-mpakt. KoHpepeniii/ KwuiBcbkuit yH-Ter mnpaBa HAH
VYkpainu / Pen. xon. Hlemmyyenko FO.C., bommipkuii FO.JI., Yepnenpka O.B. Kuis:
Bun-Bo €Bponeticbkoro ynisepcurery, 2011. C. 236-249.

12. bouapoa H.B. Cy4acuuii nocsin BenukoOpuTanii y mpoTuAil 3109YMHHOCTI
B cdepl IHTENEKTyalbHOI BIIACHOCTI. [umenexmyanvua e6nachicms: Hayxoso-
npaxmuynui xcypuan. Kuis.: ToB. Acniekt, 2011. Ne 5. C. 44-47.

13. bouaposa H.B. Jlep>xaBHO-nIprBaTHE NApTHEPCTBO B CUCTEMI 3aXUCTY MPaB
IHTeNIeKTyallbHOI BJIacHOCTI: JocBim €Bpomeiicbkkoro Corody. Oxopona npas
inmenekmyanvhoi enacuiocmi 6 Yxpaini i1 €eponeticokomy Coro3i: nonimuka,
3axonooascmeo, npakmuxa. Ilpoekm €C «Boockonanenus cmpameziii, noaimuku ma
pezynrosanns innosayiu 6 Yrpaini». Kuis: ®@enike, 2011. C. 324-327.

14. bouapoa H.B. Cynebnas pedopma B YkpamHe u mpoOiiemMa CO3TaHHS
CHEIUATN3UPOBAHHBIX CYJIOB IO HWHTEIUIEKTYaIbHOM COOCTBEHHOCTH. BicHuK
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Jninponemposcvroco ynisepcumemy imeni Anvppeoa Hobensa. Cepia «IOpuouuni
naykuy. J{ainponerpoBcbk, 2011. Ne 1. C. 72-80.

15. bouapoBa H.B. [lep>aBHO-IpuBaTHE MapTHEPCTBO y cepi 3aXHCTy IMpaB
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AHOTAIIS

bouapoa H.B. KoHcTuTymioHagizamis IHTeJEKTYaJbHOI BJIACHOCTI B
yMoBax iH(popMauniifHOro cycmijibcTBa i €KOHOMIKHM 3HaHb. — Ha npasax
PYKORUCY.

Hucepraniss Ha 3100yTTS HayKOBOTO CTYIEHS JOKTOpa IOPUIUYHHUX HAyK 3a
crnetianbHicTIO 12.00.02 — KOHCTUTYIIMHE TpPaBO; MYHIIUIIAJbHE TIpPaBO. —
Hamionanpauii aBiamiitauii yaisepcutet. — Kuis, 2020.

Jucepralliss  mpucBsSYeHa  JOCHIIPKEHHIO — KOHCTUTYIIIOHAI3alli  IpaBa
IHTEJIEKTyaJIbHOI BJIACHOCTI B yMOBaX 1H(OpPMAIIHHOTO CYCHUIbCTBA 1 €KOHOMIKU
3HaHb.  AHANI3YIOTbCS  ICTOPUKO-IIPABOBI  ACHEKTH  MaTepiaibHO-IIPABOBOIrO
KOHCTUTYIOBAaHHS IIpaBa JIIOJWHU HA Pe3ylbTaTH TBOPUOI  JISTIBHOCTI 1
IHTEJIeKTyalIbHy BIJIACHICTh Ta piBHI (opmamizaiii mnpaBa Ha I1HTEICKTyaJbHY
BJIACHICTb B KOHCTUTYLIMHUX TEKCTax KpaiH cBITy. Po3kputre 3HayYeHHs
KOHCTUTYLIITHOTO MPAaBOCYAJ Ta 3arajlbHUX KOHCTUTYLIHHO-IIPOLECYaIbHUX HOPM
IUIA  BHUPIMIEHHS CKIQJAHUX TMpoOseM 3a0e3nedeHHsT TMpaBa IHTENEKTYyalbHOI
BJIACHOCTI.

BcraHoBieHO, 110 KOHCTUTYLIOHATI3aMllsl 1HTEJIEKTYaJbHOI BIACHOCTI CIIPHUSIE
BU3HAYCHHIO 1HHOBAIITHOTO BEKTOPY PO3BUTKY B OPTraHIYHOMY 3B’SI3KY 3 PO3BUTKOM
JEMOKPAaTUYHMX 3acajl CyCHIbCTBa 1 3a0e3nedyeHHs npas JiroauHu. ChopmyiiboBaHe
ne(QIHITUBHE BHM3HAYEHHS TMOHATTA  «KOHCTUTYLIOHATI3ALIsl  IHTEJIEKTyalbHOI
BJIACHOCTI». B HayKoBO-NpakTU4HIA IUIONIMHI 3alpONOHOBAaHI JOMOBHEHHS 1
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MONpPaBKA I BIOCKOHAJICHHS HOPMATUBHO-TIPABOBOTO  PETYJIFOBAHHS
IHTEJIEKTYaJIbHOI BIIACHOCTI B KOHCTUTYIITHOMY 1 TaJTy3¢BOMY 3aKOHO/IaBCTBI.

JlocmiKeHHsT TPYHTYETHCSA HA OCHOBI BHKOPHCTaHHS KOHCTHTYIIHHO-
IIPaBOBHX aKTIB Ta aKTIB 3aKOHOABCTBA JIepKaB CBITY, MIXKHAPOIHO-IIPAaBOBHUX aKTIB
3 TIpaB JIIOAWHHM, JOKTPUHAIBHHUX JDKEpPET  BITYM3HSAHOI Ta  3apyOiKHOI
IOPUCTIPYEHIIIT.

Knwuoei cnosa: KOHCTUTYIIOHAII3aIlisl, KOHCTHUTYILIOHATI3M, KOHCTUTYIIIS,
KOHCTUTYIIIHE TIPABOCYIs, IHTEIIEKTyalIbHa BIACHICTh, TIPaBa JIFOIHHH.

AHHOTALIUA

bouaposa H.B. Koncruryunonaauzauuu HHTEVIEKTYAJIbHOM
COOCTBEHHOCTH B YCJOBHAX HH(OPMAIMOHHOIO O0IIECTBA M 3KOHOMHUKH
3HaHu#. — Ha npaBax pykonucu.

JuccepTanys Ha COMCKaHUE YYEHOM CTENEHH JOKTOpPA IOPUIUYECKUX HAYK IO
cnennasibHOCTH 12.00.02 — KOHCTUTYIIMOHHOE MPAaBO; MYHUIMMNAIBHOE IPaBO. —
HanmnonanbHelii aBuannoHHbIA yHUBEpCUTET. — Kues, 2020.

Jluccepranysi TIOCBSIIEHA HWCCIEAOBAHUIO KOHCTUTYLIMOHAJIM3ALMKU IIpaBa
MHTEJJICKTyallbHOM COOCTBEHHOCTH B YCIIOBUSAX HH(OpPMAMOHHOTO OOIIECTBA U
SKOHOMHKHU 3HAaHUUN. AHAIU3UPYIOTCS HCTOPUKO-IPABOBBIE ACIEKThl MAaTEpUAIBHO-
IPaBOBOIO KOHCTUTYHPOBAHUS TMpaBa uYEIOBEKAa Ha PE3yJbTaTbl TBOPYECKOM
AESTeIbHOCTH ¥ MHTEIJIEKTYaTbHOM COOCTBEHHOCTH U YPOBHE (pOpMaNM3aIiy MpaBa
Ha WHTEJUIEKTYaJbHYI0O COOCTBEHHOCTh B KOHCTHUTYIIMOHHBIX TEKCTaX CTpaH MHpA.
PackppiTo 3HaueHHWE KOHCTUTYIIMOHHOTO MPaBOCYAMS U OOMIMX KOHCTUTYIIMOHHO-
MPOLECCYaJbHBIX HOPM JUISl pEIICHHs CJIOXKHBIX NpoOjeM obecrneueHus mpasa
MHTEJJIEKTYaJIbHON COOCTBEHHOCTH. [Ipoananu3upoBaHbI OCOOCHHOCTH
HAJHALIMOHAIBHON KOHCTUTYLMOHAIU3ALUN HHTEJUIEKTYalbHOM COOCTBEHHOCTH Ha
IIPUMEpPE 3aKOHOAATENBCTBA W IPABONPUMEHUTEIBHOM NPAKTUKU EBpOmEncKkoro
Coroza.

YcraHoBi€eHO, 4TO KOHCTUTYIIMOHAJIN3ALIHS UHTEJUIEKTYaJIbHON
COOCTBEHHOCTH CIIOCOOCTBYET OIPEAEIIEHUIO MHHOBAIIMOHHOTO BEKTOpAa Pa3BUTHS B
OpPraHMYECKON CBSI3M C pa3BUTHEM JIEMOKPaTMYECKHX OCHOB OOIeCTBa U
obecnieueHuss mpaB uenoBeka. CdhopMynupoBaHO JeDUHUTUBHOE OMNPEACIICHUE
MOHATHUS «KOHCTUTYIIMOHATU3AINS UHTEJUIEKTYalbHOM cOOCTBEHHOCTHY». B HayuHO-
MPAaKTUYECKOM  IUIOCKOCTU  MPEUIOKEHHBl  JOMOJHEHUS M MONpPaBKUA IO
COBEPILIEHCTBOBAHUIO HOPMATUBHO-NPABOBOIO PETYIMPOBAHUS HHTEIJIEKTYyalbHOU
COOCTBEHHOCTH B KOHCTUTYLIHOHHOM M OTPacjIeBOM 3aKOHOAATEIbCTBE.

HccnenoBanrie OCHOBBIBAETCSI HA UCIOJIb30BAHUN KOHCTUTYLIMOHHO-TIPABOBBIX
aKTOB M AaKTOB 3aKOHOJATEJIbCTBA TOCYAAPCTB MHpPA, MEKIYHAPOJHO-IIPABOBBIX
aKTOB M0 IMpaBaM 4YEJIOBEKa, JOKTPUHAIbHBIX HCTOYHHUKOB OTEUYECTBEHHOM U
3apyOeKHON IOPUCTIPYICHIIUN.
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Kniwuegvie cnoea: KOHCTUTYLMOHAIN3aLus, KOHCTUTYLIMOHAIIU3M,
KOHCTUTYLUSI, KOHCTUTYLIMOHHOE IPaBOCYANE, MHTEIJIEKTyajlbHasi COOCTBEHHOCTD,
IIpaBa 4eJIoBeKa.

SUMMARY

Bocharova N.V. The constitutionalization of intellectual property in the
information society and the knowledge economy. — On the rights of the
manuscript.

Thesis for a Doctor of Law Degree in Specialty 12.00.02 — Constitutional Law;
municipal law. — National Aviation University. — Kyiv, 2020.

The dissertation is devoted to the research of the constitutionalization of
intellectual property rights in the conditions of information society and knowledge
economy. The historical and legal aspects of the substantive legal constitution of the
human right to the results of creative activity and intellectual property and the levels
of formalization of the right to intellectual property in the constitutional texts of the
countries of the world are analyzed. The importance of constitutional justice and
general constitutional and procedural norms for solving complex problems of
intellectual property rights is revealed. It is established that the constitutionalization
of intellectual property contributes to the definition of an innovative vector of
development in an organic connection with the development of democratic principles
of society and the protection of human rights. The definitive definition of the concept
of «constitutionalization of intellectual property» is formulated. In the scientific and
practical field, amendments and amendments are proposed to improve the legal and
regulatory regulation of intellectual property in constitutional and sectoral legislation.

The research is based on the use of constitutional and legal acts of the states of
the world, international legal acts on human rights, doctrinal sources of domestic and
foreign jurisprudence.

The problem of the constitutionalization of intellectual property belongs to the
new directions in the science of constitutional law, which have appeared within the
framework of the general concept of the specifics of constitutional and legal
regulation in the conditions of the information society and knowledge economy. The
research revealed that the process of constitutionalization of intellectual property is
associated with a significant expansion of the influence of constitutions on the overall
process of legal regulation in the modern world.

The theoretical analysis of the constitutionalization of intellectual property in
conceptual terms is based on the two constituted in its mechanism — primary
constitutionalization (or normative-legislative), which consists in fixing in the texts of
the constitutions the intellectual property, and secondary constitutionalization (or
normative-interpretative) that, in the context of this study, is related to the activities
of constitutional courts.

The anthropological approach to legal support and protection of intellectual
property, which should be taken from the standpoint of guaranteeing the rights of the
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individual, is defined. The dissertation researches the conceptual understanding of the
place of the human right to the results of creative activity and intellectual property in
the system of fundamental rights and freedoms of the individual and the citizen are
improved. It 1s emphasized that the constitutional right of intellectual property has a
dual nature. On the one hand, it belongs to cultural rights according to the modern
catalog of human rights, on the other — to economic rights, since its objects have
value, like other products of human labor, and can be included in commercial
turnover.

The paper substantiates a doctrinal approach to the understanding of
intellectual property as a modern constitutional value, which becomes a blessing that
is perceived as the most significant, important and obligatory, since it ensures the
development of scientific and technological progress and thus determines the further
civilizational social development. It is established that the constitutionalization of
intellectual property will prevent the definition of an innovative vector of
development in the organic connection with the development of democratic
principles of society and the protection of human rights.

The dissertation proposes a new vision of ways and methods of formation of
public recognition and education of respect for intellectual property; formulated the
concept of public-private partnership in the form of a combination of efforts of state
institutions and civil society to influence the public consciousness and to coordinate
activities to clarify the role and importance of intellectual property for the progressive
development of humanity. Examples of such partnership in foreign countries are
presented and analyzed.

It has been found that the constitutionalization of intellectual property involves
active use in the process of securing it and the legal protection of constitutional
procedural norms. Definitely that the essence of constitutional and procedural
protection of the human right to the results of creative activity and intellectual
property lies in the use of special constitutional procedural rights-guarantees, which
create the proper legal prerequisites for a normal legal process and the achievement
of the objectives of constitutional relations by the subjects. Such rules have their own
constitutional formulation and their own regulatory content.

The doctrinal clause is revealed that constitutional and special legislation
should be geared towards ensuring the creativity of creators of intellectual products,
but at the same time take into account the interests of owners of property rights in
intellectual property. At the same time, reasonable restrictions on the rights of
creators and copyright holders in the public interest (terms of legal protection, open
and compulsory licenses, etc.) are possible. Such restrictions should be based on
constitutional provisions on the restriction of human rights and freedoms and take
account of international law approaches.

Features of supranational constitutionalization of intellectual property on the
example of legislation and law enforcement practice of the European Union are
analyzed. The constitutional status of intellectual property rights is based on the EU
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Charter of Fundamental Rights. The EU experience shows that fundamental rights are
not only guidelines for the application of existing intellectual property law, but also
for its reorganization (or modernization) in the future. The further development of
intellectual property rights in a united Europe will be linked to the recognition of
fundamental rights as the basis of the entire system of enforcement and protection of
intellectual property.

The thesis reveals that the innovative development and introduction of new
technologies have led to an increase in the commercial value of knowledge and the
need for their legal protection. This has shifted attention from the consideration of
intellectual rights in the context of cultural rights and freedoms to analysis in the
system of economic rights and freedoms. Therefore, the economic aspects of
intellectual property need to be constitutionally defined. Constitutional rules should
be embodied in current intellectual property legislation and determine the
organizational foundations for building a state-owned intellectual property protection
system. It is acknowledged that it is appropriate to amend the Constitution of Ukraine
by including a provision on the state's duty to take care of problems of innovative
development and effective use of intellectual achievements of creators in the
conditions of the information society.

Key words: constitutionalization, constitutionalism, constitution, constitutional
justice, intellectual property, human rights.
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